AUDA- A

AFRICAN UNION DEVELOPMENT AGENCY

THE KISUMU NATIONAL POLYTECHNIC

LETTER OF INVITATION FOR BIDDERS
Country: KENYA

Project: BLUE SKILLS TRAINING FOR EMPLOYMENT PROJECT
REF: AUDA-NEPAD/KfW 201569 052/FW1/KEN/005

Date: 20/08/2026
NCB No: TKNP/SIFA/RFB/CW/26/1

The Kisumu National Polytechnic has received a Grant from AUDA-NEPAD SIFA
Project, financed by KW toward the cost of the Blue Skills Training for Employment
Project, and intends to apply part of the proceeds toward payments under the
contract for Proposed Construction of Blue Skills Training for Employment Centre.

The Kisumu National Polytechnic now invites sealed Bids from eligible Bidders for
Proposed Construction Works of Blue skills Training for Employment Centre.

The works consist of 4,377 m? Aquaculture and Education facility and includes an
Aqua Centre supported by labs, offices, processing, and retail, teaching block
(auditorium, classrooms, IT labs), workshops, administration offices, restaurant,
wild fishpond, support facilities, and landscaped courtyards.

The currency of the Bid is Euros and the Execution Period is 18 Months.

Bidding will be conducted by means of the National Competitive Bidding procedure
with qualification as specified in the SIFA Guidelines for the Procurement of Goods,
Works and associated Services.

Interested  eligible Bidders may obtain further information from
principal@kisumumupoly.ac.ke or supplychain@kisumupoly.ac.ke

A complete set of bidding documents is available to interested Bidders at
www.kisumupoly.ac.ke or www.tenders.go.ke

In accordance with Section 1| -QBDS ITB 7.2 and ITB 7.4, a Site Visit will take place
on Friday 28/08/2026 at 10:00 a.m. at the Kisumu National Polytechnic,
Technology Road Kisumu, , and will be followed by a Pre-Bid meeting, during which
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Bidders may ask questions by means of a formal written request. Attendance to
the Site Visit and Pre-Bid meeting is mandatory.

Qualification Documents and Bids must be delivered to the address indicated in
the clause ITB 22.1 of the bidding document on or before 11:00 AM Tuesday
06/10/2026. Late Qualification Documents and Bids will be rejected.

In the first public session, only the Qualification Documents will be opened in the
presence of the Bidders’ designated representatives. In the second public session
only the Bids of those Bidders who have fulfilled the qualification criteria will be
opened.

All Bids must be accompanied by a Bid Security issued by a bank

Bidders should note that AUDA-NEPAD SIFA Project Procurement office collects and uses your
personal information for “Procurement Process” and publishes same on the AUDA-NEPAD SIFA
Project website when contract is awarded. The collection and use of Personal Data of Consultant(s)
intending to compete and deliver services or goods to the AUDA-NEPAD SIFA Project either
individually or as a firm will only be used after consent has been granted by the Consultant(s). The
protection of the personal data provided will be the responsibility of the AUDA-NEPAD SIFA Project
and same shall be kept for a period strictly necessary for the purpose set out. This privacy notice
supplements the AUDA-NEPAD SIFA Project standard privacy notice and should be read in
conjunction with the same available on AUDA-NEPAD SIFA Project website https://www.nepad.org.
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Section I. Instructions to Bidders

Section l. Instructions to Bidders

1. Scope of Bid

2. Source of Funds

3. Corrupt and
Fraudulent Practices

A. GENERAL

1.1

1.2

2.1

3.1

3.2

In connection with the Invitation for Bids specified in
the Qualification and Bid Data Sheet (QBDS), the
Employer, as specified in the QBDS, issues these
Bidding Documents (“Bidding Documents”) to
Bidders (“Bidders”) interested in submitting bids
("“Bids”) for the Works described in Section VII,
Works Requirements. In case the Works are to be
bid as individual contracts (i.e. the slice and package
procedure), these are listed in the QBDS. The
National Competitive Bidding (“NCB”) number
corresponding to this bidding process is also
provided in the QBDS.

Throughout these Bidding Documents:

(@) The term “in writing” means communicated in
written form and delivered against receipt;

(b) Except where the context requires otherwise,
words indicating the singular also include the
plural and words indicating the plural also
include the singular; and

(c) “Day” means calendar day.

The Employer as indicated in the QBDS has applied
or received financing (hereinafter called “funds”)
from AUDA-NEPAD with financing from KfW
Development Bank (hereinafter called “KfW?)
towards the cost of the project named in the QBDS.
The Employer intends to apply a portion of the funds
to eligible payments under the contract(s) resulting
from this bidding process.

AUDA-NEPAD requires compliance with KfW policy
in regard to corrupt and fraudulent practices as set
forth in Section VI.

In further pursuance of this policy, Bidders shall
permit and shall cause its agents to provide
information and permit AUDA-NEPAD and KfW or
an agent appointed by AUDA-NEPAD and KfW to
inspect on site all accounts, records and other
documents relating to bid submission and contract
performance (in the case of award), and to have
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9 Section I. Instructions to Bidders

them audited by auditors or agents appointed by
AUDA-NEPAD and KfWw.

4. Eligible Bidders 4.1 A Bidder may be a firm that is a private entity, a
government-owned entity — subject to ITB 4.3 — or
a combination of such entities in the form of a joint
venture (“JV”) under an existing JV Agreement or
with the intent to enter into such an agreement
supported by a Letter of Intent to execute a JV
Agreement, in accordance with ITB 11.2. In the case
of a JV, all members shall be jointly and severally
liable for the execution of the Contract in
accordance with the Contract terms. The Bidder
shall nominate an authorized representative who
shall have the authority to conduct all business for
and on behalf of the Bidder and any and all its
members, if the Bidder is a JV, during bidding and
contract execution (in the event the Bidder is
awarded the Contract). Unless specified in the
QBDS, there is no limit on the number of members
inaJVv.

4.2 A Bidder shall not have a conflict of interest. Any
Bidder found to have a conflict of interest shall be
disqualified. A Bidder may be considered to have a
conflict of interest for the purpose of this
procurement process, if the Bidder:

(a) Directly or indirectly controls, is controlled by
or is under common control with another
Bidder; or

(b) Receives or has received any direct or indirect
subsidy from another Bidder; or

(c) Has the same legal representative as another
Bidder; or

(d) Has a relationship with another Bidder,
directly or through common third parties, that
puts it in a position to influence the bid of
another Bidder, or influence the decisions of
the Employer regarding this bidding process;
or

(e) Participates in more than one bid in this
bidding process, both as an individual firm and
as a JV member. Participation by a Bidder in
more than one Bid will result in the
disqualification of all Bids in which such Bidder
is involved. However, this does not limit the
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5. Eligible Materials,
Equipment, and
Services

4.3

4.4

4.5

4.6

inclusion of the same subcontractor in more
than one Bid; or

(f)  Any of its affiliates participated as a consultant
in the preparation of the design or technical
specifications of the works that are the subject
of the Bid; or

(@) Any of its affiliates has been hired (or is
proposed to be hired) by the Employer as
Engineer for the Contract implementation; or

(h) Has a close business or family relationship
with a professional staff of the Employer (or of
the project implementing agency, or of a
recipient of a part of the funds) who: (i) are
directly or indirectly involved in the preparation
of the bidding documents or specifications of
the contract, and/or the bid evaluation process
of such contract; or (ii) would be involved in
the implementation or supervision of such
contract unless the conflict stemming from
such relationship has been resolved in a
manner acceptable to the AUDA_NEPAD
throughout the procurement process and
execution of the contract.

The KfW’s eligibility criteria to bid are described in
Section V, Eligibility Criteria.

A Bidder shall not be under suspension from bidding
by the Employer as the result of the execution of a
Bid—Securing Declaration.

This bidding is open only to eligible Bidders, who will
be subject to qualification.

A Bidder shall provide such evidence of eligibility
satisfactory to the Employer, as specified in ITB
17.1 or as the Employer shall reasonably request.

5.1 The materials, equipment and services to be supplied

under the Contract and financed by AUDA-NEPAD
with funding from KfW, may have their origin in any
country subject to the restrictions specified in
Section V, Eligibility Criteria, and all expenditures
under the Contract will not contravene such
restrictions. At the Employer’s request, Bidders may
be required to provide evidence of the origin of
materials, equipment and services.
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6. Sections of
Qualification and
Bidding Documents

B. CONTENTS OF QUALIFICATION AND BIDDING
DOCUMENTS

6.1

6.2

6.3

6.4

The Qualification and Bidding Documents consist of
Parts 1, 2, and 3, which include all the Sections
specified below, and which should be read in
conjunction with any Addenda issued in accordance
with ITB 8.

PART 1 Qualification and Bidding
Procedures

(a) Section I. Instructions to Bidders (ITB);

(b) Section Il. Qualification and Bid Data Sheet
(QBDS);

c) Section Ill. Qualification and Evaluation Criteria;
d) Section IV. Qualification and Bidding Forms;
e) Section V. Eligibility Criteria;

f) Section VI. KfW Policy - Corrupt and Fraudulent
Practices - Social and Environmental
Responsibility;

PART 2 Works Requirements
(g) Section VII. Works Requirements;

PART 3 Conditions of Contract and Contract
Forms

(h) Section VIII. General Conditions (GC);
(i) Section IX. Particular Conditions (PC);
(j) Section X. Contract Forms.

(
(
(
(

The Invitation for Bids issued by the Employer is not
part of the Qualification and Bidding Documents.

Unless obtained directly from the Employer, the
Employer is not responsible for the completeness of
the Qualification and Bidding Documents,
responses to requests for clarification, minutes of
the pre-Bid meeting (if any), or Addenda in
accordance with ITB 8. In case of any contradiction,
documents obtained directly from the Employer
shall prevail.

The Bidder is expected to examine all instructions,
forms, terms, and specifications in the Qualification
and Bidding Documents and to furnish with its Bid
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7. Clarification of
Qualification and
Bidding Documents,
Site Visit, Pre-Bid
Meeting

7.1

7.2

7.3

7.4

all information and documentation as is required by
the Qualification and Bidding Documents.

A Bidder requiring any clarification of the
Qualification and Bidding Documents shall contact
the Employer in writing at the Employer’s address
specified in the QBDS or raise its enquiries during
the pre-bid meeting if provided for in accordance
with ITB 7.4. The Employer will respond in writing to
any request for clarification, provided that such
request is received no later than fourteen (14) days
prior to the deadline for submission of Qualification
Documents and Bids. The Employer shall forward
copies of its response to all Bidders who have
acquired the Qualification and Bidding Documents
in accordance with ITB 6.3, including a description
of the inquiry but without identifying its source. If so
indicated in the QBDS, the Employer shall also
promptly publish its response at the web page
identified in the QBDS. Should the Employer deem
it necessary to amend the Qualification and Bidding
Documents as a result of a clarification, it shall do
so following the procedure under ITB 8 and ITB
22.2.

The Bidder is advised to visit and examine the Site
of Works and its surroundings and obtain for itself
on its own responsibility all information that may be
necessary for preparing the Qualification Document
and Bid and entering into a contract for construction
of the Works. The costs of visiting the Site shall be
at the Bidder’'s own expense.

The Bidder and any of its personnel or agents will
be granted permission by the Employer to enter
upon its premises and lands for the purpose of such
visit, but only upon the express condition that the
Bidder, its personnel, and agents will release and
indemnify the Employer and its personnel and
agents from and against all liability in respect
thereof, and will be responsible for death or
personal injury, loss of or damage to property, and
any other loss, damage, costs, and expenses
incurred as a result of the inspection.

If so specified in the QBDS, the Bidder’s designated
representative is invited to attend a pre-bid meeting.
The purpose of the meeting will be to clarify issues
and to answer questions on any matter that may be
raised at that stage.
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8. Amendment of
Qualification and
Bidding Documents

9. Cost of Bidding

10. Language of
Qualification
Document and Bid

7.5 Minutes of the pre-bid meeting, if applicable,
including the text of the questions asked by Bidders,
without identifying the source, and the responses
given, together with any responses prepared after
the meeting, will be transmitted promptly to all
Bidders who have acquired the Qualification and
Bidding Documents in accordance with ITB 6.3. Any
modification to the Qualification and Bidding
Documents that may become necessary as a result
of the pre-bid meeting shall be made by the
Employer exclusively through the issue of an
Addendum pursuant to ITB 8 and not through the
minutes of the pre-bid meeting. Unless otherwise
specified in the QBDS nonattendance at the pre-bid
meeting will not be a cause for disqualification of a
Bidder.

8.1 At any time prior to the deadline for submission of
Bids, the Employer may amend the Qualification
and Bidding Documents by issuing an Addendum.

8.2 Any Addendum issued shall be part of the
Qualification and Bidding Documents and shall be
communicated in writing to all who have obtained
the Qualification and Bidding Documents from the
Employer in accordance with ITB 6.3. The Employer
shall also promptly publish the Addendum on the
Employer’s web page in accordance with ITB 7.1.

8.3 To give Bidders reasonable time in which to take an
Addendum into account in preparing their
Qualification Documents and Bids, the Employer
may, at its discretion, extend the deadline for the
submission of Qualification Documents and Bids in
accordance with ITB 22.2

C. PREPARATION OF QUALIFICATION DOCUMENTS
AND BIDS

9.1 The Bidder shall bear all costs associated with the
preparation and submission of its Qualification
Document and Bid, and the Employer will in no case
be responsible or liable for those costs, regardless
of the conduct or outcome of the bidding process.

10.1 The Qualification Document and the Bid, as well as
all correspondence and documents relating to the
bid exchanged by the Bidder and the Employer,
shall be written in the language specified in the
QBDS. Supporting documents and printed literature
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that are part of the Qualification Document and the
Bid may be in another language provided they are
accompanied by an accurate translation of the
relevant passages in the language specified in the
QBDS, in which case, for purposes of interpretation
of the Qualification Document and the Bid, such
translation shall govern.

11. Documents 11.1 The Qualification Document and the Bid shall

Comprising the
Qualification

comprise the following:

Bid

(i) Letter of Qualification, indicating the Bidder’s

name, address, telephone, fax and email. If
the Bidder is an association, the Letter of
Qualification shall also describe the form of
association and list the association members;

(i) Written confirmation authorizing the signatory

of the Qualification Document and the Bid to
commit the Bidder, in accordance with ITB 20.2
and authorizing the representative of the
Bidder, designated in accordance with ITB 4.1
to submit the Qualification Document and Bid
on behalf of the Bidder. If the Bidder is a JV,
the authorization shall be provided by the Lead
Member nominated in the JV Agreement or in
the Declarations of Association, submitted in
accordance with ITB 4.1. If the representative
of the Bidder is the owner, member or director
of the Bidder or the Bidder's Lead Member, if
so nominated in accordance with ITB 4.1, an
authorization shall not be necessary.

(iii) Presentation of the Bidder (maximum 10

pages, no brochures). If the Bidder is a single
entity, the Presentation shall describe the
Bidder’s type of entity, ownership structure and
organization chart, as well as its main business
areas as they apply to the project. If the Bidder
is a JV, the Presentation shall provide this
information about each JV member as well as
a description of the intended form of
collaboration of the members within the JV.
Where the Bidder’s qualifications to carry out
the assignment have been acquired as a result
of a merger or acquisition, the presentation
must include a detailed business history of the
Bidder.
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(iv) Statements and Declarations: False
information  provided in the following
Statements and Declarations by the Bidder or
in the case of a JV by any of the JV members
shall lead to the exclusion of the Bidder from
the tender process:

(I) If the Bidder is an existing JV, the Bidder
shall submit a proof of the existing
Association Agreement, indicating the
Lead Member. If the Bidder is a JV,
which the members intend to form for the
purpose of executing the contract, each
member of the association shall submit a
Declaration of Association, indicating the
Lead Member, in the format provided in
Section IV, Qualification and Bidding
Forms.

() Declaration of Undertaking in the format
provided in Section IV, Qualification and
Bidding Forms.

(Il Financial Capacity Statement in the
format provided in Section |V,
Qualification and Bidding Forms and
supported by the Bidder's Balance
Sheets and Profit and Loss Statements.
If the Bidder is a JV, separate
statements, including the supporting
Balance Sheets and Profit and Loss
Statements, shall be provided by each
member of the JV. All Balance Sheets
and Profit and Loss Statements shall be
certified by a reputable auditor.

(IV) List of project references in the format
provided in Section IV, Qualification and
Bidding Forms. Unless otherwise stated
in the QBDS the references shall be
limited to a maximum of 10 projects
carried out during the 5 years preceding
the publication of these Bidding
Documents. The Employer reserves the
right to contact the clients indicated in the
references to ascertain the information
provided by the Bidder.

(V) List of Available Expertise and Human
Resource Capacity in the format provided
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12. Letter of
Qualification,
Declaration of
Undertaking,
Qualification Forms,
Letter of Bid,
Bidding Forms and
Schedules

(b)

in Section 1V, Qualification and Bidding
Forms.

(v) All  Qualification forms and required
attachments, provided in Section IV,
Qualification Forms. If the Bidder is a single
entity, in accordance with ITB 4.1, it should not
include form ELI 1.2 in its Application.

(vi) Any other document required in the QBDS.
BID

(i) Letter of Bid and the Bidding Forms in
accordance with ITB 12;

(i) Completed schedules as required, including
Price Schedules, in accordance with ITB 12
and ITB 14 and as indicated in the QBDS;

(iii) Bid Security, in accordance with ITB 19.1;

(iv) Alternative Bids, if permissible in accordance
with ITB 13;

(v) Technical Proposal in accordance with ITB 16;

(vi) Any other document required in the QBDS.

11.2 In addition to the requirements under ITB 11.1(a),

Bids submitted by a JV shall include a copy of the
Joint Venture Agreement entered into by all
members. Alternatively, a letter of intent to execute
a Joint Venture Agreement in the event of a
successful Bid shall be signed by all members and
submitted with the Bid, together with a copy of the
proposed Agreement.

11.3 The Bidder shall furnish information on

121

commissions and gratuities, if any, paid or to be paid
to agents or any other party relating to this Bid.

The Letter of Qualification, the Declaration of
Undertaking and the Qualification Forms shall be
prepared using the relevant forms furnished in
Section IV, Qualification and Bidding Forms. The
Letter of Qualification and the Declaration of
Undertaking must be completed without any
alterations to the text, and no substitutes shall be
accepted except as provided under ITB 20.4. All
blank spaces shall be filled in with the information
requested.
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13. Alternative Bids

14. Bid Prices and
Discounts

12.2

13.1

13.2

13.3

13.4

141

14.2

The Letter of Bid, the Bidding Forms and Schedules,
including the Bill of Quantities for unit price contracts
or the Schedule of Prices in case of lump sum
contracts, shall be prepared using the relevant
forms furnished in Section IV, Qualification and
Bidding Forms. The Letter of Bid must be completed
without any alterations to the text, and no
substitutes shall be accepted except as provided
under ITB 20.4. All blank spaces shall be filled in
with the information requested.

Unless otherwise specified in the QBDS, alternative
Bids shall not be considered.

When alternative times for completion are explicitly
invited, a statement to that effect will be included in
the QBDS, and the method of evaluation shall be
included in Section lll, Qualification and Evaluation
Criteria.

Except as provided under ITB 13.4 below, Bidders
wishing to offer technical alternatives to the
requirements of the Qualification and Bidding
Documents must first price the Employer’s design
as described in the Bidding Documents and shall
further provide all information necessary for a
complete evaluation of the alternative by the
Employer, including drawings, design calculations,
technical specifications, breakdown of prices, and
proposed construction methodology and other
relevant details. Only the technical alternatives, if
any, of the lowest evaluated Bidder conforming to
the Employer’s design of the Bidding Documents
shall be considered by the Employer.

When specified in the QBDS, Bidders are permitted
to submit alternative technical solutions for specified
parts of the Works, and such parts will be identified
in Section VII, Works Requirements. The methods
for their evaluation shall be described in Section IlI,
Qualification and Evaluation Criteria.

The prices and discounts quoted by the Bidder in
the Letter of Bid and in the Schedules shall conform
to the requirements specified below.

The Bidder shall submit a Bid for the whole of the
Works described in ITB 1.1, by filling in price(s) for
all items of the Works, as identified in Section IV,
Bidding Forms. The Bidder shall fill in rates and
prices for all items of the Works described in the Bill
of Quantities. Items against which no rate or price is
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entered by the Bidder shall be deemed covered by
the rates for other items in the Bill of Quantities and
will not be paid for separately by the Employer. An
item not listed in the priced Bill of Quantities shall be
assumed to be not included in the Bid, and provided
that the Bid is determined substantially responsive
notwithstanding this omission, the highest price of
the item quoted by substantially responsive Bidders
will be added to the Bid price and the equivalent
total cost of the Bid so determined will be used for
price comparison.

14.3 The price to be quoted in the Letter of Bid shall be

the total price of the Bid, excluding any discounts
offered.

14.4 The Bidder shall quote any discounts and the

14.5

14.6

14.7

methodology for their application in the Letter of Bid.

Unless otherwise specified in the QBDS and the
Contract, the rate(s) and price(s) quoted by the
Bidder are not subject to adjustment during the
performance of the Contract in accordance with the
provisions of the Conditions of Contract. In such a
case, the Bidder shall furnish the indices and
weightings for the price adjustment formulae in the
Schedule of Adjustment Data and the Employer
may require the Bidder to justify its proposed indices
and weightings.

If so specified in ITB 1.1, Bids are being invited for
individual lots (contracts) or for any combination of
lots (packages). Bidders wishing to offer discounts
for the award of more than one Contract shall
specify in their Bid the price reductions applicable to
each package, or alternatively, to individual
Contracts within the package. Discounts shall be
submitted in accordance with ITB 14 .4, provided the
Bids for all lots (contracts) are opened at the same
time.

Unless otherwise specified in the QBDS, the Bid
price shall estimate, as separate amounts, (a)
import duties and (b) taxes, fees, levies and other
charges, which shall apply, in terms of the
Applicable Law, to the Contractor and its sub-
Contractors, including their personnel, other than
nationals or permanent residents in the Employer’'s
country as of the date 28 days prior to the deadline
for submission of Bids. Unless otherwise stated in
the QBDS, the Contractor and its sub-Contractors
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15. Currencies of
Bid and Payment

16. Documents
Establishing the
Qualifications of the
Bidder

17. Documents
Comprising the
Technical Proposal

18. Period of Validity
of Bids

15.1

15.2

16.1

171

18.1

18.2

are responsible for meeting all tax liabilities arising
out of the Contract.

The currency(ies) of the Bid and the currency(ies) of
payments shall be as specified in the QBDS.

Bidders may be required by the Employer to justify,
to the Employer’s satisfaction, their local and foreign
currency requirements, and to substantiate that the
amounts included in the prices shown in the
Schedule of Adjustment Data in the Appendix to Bid
are reasonable, in which case a detailed breakdown
of the foreign currency requirements shall be
provided by Bidders.

In accordance with Section Ill, Qualification and
Evaluation Criteria, qualification applies as specified
in ITB 4.5 and the Bidder shall provide the
information requested in the corresponding
information sheets included in Section [V,
Qualification and Bidding Forms.

The Bidder shall furnish a Technical Proposal
including a statement of work methods, equipment,
personnel, Schedules and any other information as
stipulated in Section IV, Qualification and Bidding
Forms, in sufficient detail to demonstrate the
adequacy of the Bidder’s proposal to meet the Work
requirements and the completion time.

Bids shall remain valid for the period specified in the
QBDS after the Bid submission deadline date
prescribed by the Employer in accordance with ITB
22.1. A Bid valid for a shorter period shall be
rejected by the Employer as non-responsive.

In exceptional circumstances, prior to the expiration
of the Bid validity period, the Employer may request
Bidders to extend the period of validity of their Bids.
The request and the responses shall be made in
writing. If a Bid Security is requested in accordance
with ITB 19, it shall also be extended for forty-two
(42) days beyond the deadline of the extended
validity period. A Bidder may refuse the request
without forfeiting its Bid Security. A Bidder granting
the request shall not be required or permitted to
modify its Bid.
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19. Bid Security

19.1 The Bidder shall furnish as part of its Bid a Bid

19.2

Security as specified in the QBDS, in original form
and in the amount and currency specified in the
QBDS.

Reserved.

19.3 The Bid Security shall be a demand guarantee in the

form of an unconditional guarantee issued by a bank
from a reputable source from an eligible country as
specified in Section V, Eligibility Criteria. If the
unconditional guarantee is issued by a Bank located
outside the Employer’s Country, the issuing Bank
shall have a correspondent Bank located in the
Employer’s Country to make it enforceable. The Bid
Security shall be submitted either using the Bid
Security Form included in Section [V, Bidding
Forms, or in another substantially similar format
approved by the Employer prior to bid submission.
The Bid Security shall be valid for forty-two (42)
days beyond the original validity period of the Bid,
or beyond any period of extension if requested
under ITB 18.2.

19.4 Any Bid not accompanied by a substantially

responsive Bid Security shall be rejected by the
Employer as non-responsive.

19.5 The Bid Security of unsuccessful Bidders shall be

returned as promptly as possible upon the
successful Bidder's signing the Contract and
furnishing the Performance Security pursuant to ITB
42.

19.6 The Bid Security of the successful Bidder shall be

returned as promptly as possible once the
successful Bidder has signed the Contract and
furnished the required Performance Security.

19.7 The Bid Security may be forfeited:

(a) If a Bidder withdraws its Bid during the period
of bid validity specified by the Bidder on the
Letter of Bid, or any extension thereto provided
by the Bidder; or

(b) If the successful Bidder fails to:

(i) Sign the Contract in accordance with ITB
41; or

(i) Furnish a Performance Security in
accordance with ITB 42.
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20. Format and
Signing of Bid

19.8

The Bid Security of a JV shall be in the name of the
JV that submits the Bid. If the JV has not been
legally constituted into a legally enforceable JV at
the time of bidding, the Bid Security shall be in the
names of all future members as named in the letter
of intent referred to in ITB 4.1 and ITB 11.2.

20.1 The Bidder shall prepare one original each of the

Qualification Document and the Bid comprising the
documents as described in ITB 11 and clearly mark
them “Original.” Alternative bids, if permitted in
accordance with ITB 13, shall be clearly marked
“‘Alternative.” In addition, the Bidder shall submit
copies of the Qualification Document and the Bid, in
the number specified in the QBDS and clearly mark
them “Copy.” In the event of any discrepancy
between the original and the copies, the original
shall prevail.

20.2 The original and all copies of the Qualification

20.3

Document and the Bid shall be typed or written in
indelible ink and shall be signed by a person duly
authorized to sign on behalf of the Bidder. This
authorization shall consist of a written confirmation
as specified in the QBDS and shall be attached to
the Qualification Document. The name and position
held by each person signing the authorization must
be typed or printed below the signature. All pages of
the Qualification Document and the Bid where
entries or amendments have been made shall be
signed or initialled by the person signing the
Qualification Document and the Bid. If the person
signing on behalf of the Bidder is the owner,
member, or director of the Bidder, if the Bidder is a
single entity, or of the Bidder's Lead Member, if the
Bidder is a JV, as demonstrated in the Bidder’s
Application, then no authorization shall be required.

In case the Bidder is a JV, the Qualification
Document and Bid shall be signed by an authorized
representative of the JV on behalf of the JV, and so
as to be legally binding on all the members as
evidenced by a power of attorney signed by their
legally authorized representatives. If the JV has not
been legally constituted into a legally enforceable
JV at the time of bidding, then the Qualification
Document and Bid shall be signed by every member
of the proposed JV.

20.4 Any inter-lineation, erasures, or overwriting shall be

valid only if they are signed or initialled by the
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person signing the Qualification Document and the
Bid.

D. SUBMISSION AND OPENING OF QUALIFICATION

DOCUMENTS AND BIDS

21. Sealing and 21.1 The Qualification Document and the actual Bid
Marking of are to be submitted simultaneously in two
Qualification separate envelopes (two-envelope
Documents and Bids procedure).

(@)

QUALIFICATION

The Bidder shall enclose the original and all
copies of the Qualification Document in
separate sealed envelopes, duly marking the
envelopes as “Qualification - Original” and
“Qualification - Copy.”

These envelopes containing the original and the
copies shall then be enclosed in one single
envelope marked “Qualification”.

(b)

BID

The Bidder shall enclose the original and all
copies of the Bid, including alternative Bids,
if permitted in accordance with ITB 13, in
separate sealed envelopes, duly marking the
envelopes as “Bid - Original”, “Bid -
Alternative” and “Bid - Copy.”

These envelopes containing the original and the
copies shall then be enclosed in one single
envelope marked “Bid”.

21.2 The inner and outer envelopes shall:

Bear the name and address of the Bidder;

Be addressed to the Employer in accordance
with ITB 22.1;

Bear the specific identification of this bidding
process specified in the QBDS 1.1; and

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



23 Section I. Instructions to Bidders

(d) Bear a warning not to open before the time
and date for Qualification Document and Bid
opening.

21.3 If all envelopes are not sealed and marked as
required, the Employer will assume no responsibility
for the misplacement or premature opening of the
Qualification Document and Bid.

22. Deadline for 22.1 Qualification Documents and Bids must be received
Submission of by the Employer in accordance with the instructions,
Qualification including the address and deadline, specified in the
Documents and Bids QBDS.

22.2 The Employer may, at its discretion, extend the
deadline for the submission of Qualification
Documents and Bids by amending the Qualification
and Bidding Documents in accordance with ITB 8,
in which case all rights and obligations of the
Employer and Bidders previously subject to the
deadline shall thereafter be subject to the deadline
as extended.

23. Late 23.1 The Employer shall not consider any Qualification

Submissions Document and Bid that arrives after the deadline for
submission of Qualification Documents and Bids, in
accordance with ITB 22. Any Qualification
Document and Bid received by the Employer after
the deadline for submission of Qualification
Documents and Bids shall be declared Iate,
rejected, and returned unopened to the Bidder.

24. Withdrawal, 241 A Bidder may withdraw, substitute, or modify its
Substitution, and Qualification Document and Bid after it has been
Modification of Bids submitted by sending a written notice, duly signed

by an authorized representative, and shall include a
copy of the authorization in accordance with ITB
20.2. The corresponding substitution or modification
of the Qualification Document and Bid must
accompany the respective written notice. All notices
must be:

(a) Prepared and submitted in accordance with
ITB 20 and ITB 21 (except that withdrawals
notices do not require copies), and in addition,
the respective envelopes shall be clearly
marked “Withdrawal”, “Substitution”,
“Modification”; and
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25. Opening of
Qualification
Documents and Bids

24.2

24.3

25.1

25.2

(b) Received by the Employer prior to the
deadline prescribed for submission of Bids, in
accordance with ITB 22.

Qualification Documents and Bids requested to be
withdrawn in accordance with ITB 24.1 shall be
returned unopened to the Bidders.

No Qualification Document and Bid may be
withdrawn, substituted, or modified in the interval
between the deadline for submission of Bids and the
expiration of the period of bid validity specified by
the Bidder on the Letter of Bid or any extension
thereof.

First Public Session

In the first public session, only the Bidders’
Qualification Documents will be opened. Bids of
qualified Bidders will be opened at the second
public session as specified in ITB 25.7. Except in
the cases specified in ITB 23 and 24, the Employer
shall publicly open and read out in accordance with
ITB 25 all Qualification Documents received by the
deadline (regardless of the number of Bids
received), at the date, time and place specified in
the QBDS, in public and in the presence of Bidders’
designated representatives.

First, envelopes marked “Withdrawal” shall be
opened and read out and the envelope with the
corresponding  Qualification Documents and
envelope with the corresponding Bid shall not be
opened but returned to the Bidder. No Qualification
document and/or Bid withdrawal shall be permitted
unless the corresponding withdrawal notice
contains a valid authorization to request the
withdrawal and is read out at the Qualification
Document opening. Next, envelopes marked
“Substitution” shall be opened and read out and
exchanged with the corresponding Qualification
Documents and/or Bid being substituted, and the
substituted Qualification Document and/or Bid shall
not be opened but returned to the Bidder. No
Qualification Document and/or Bid substitution shall
be permitted unless the corresponding substitution
notice contains a valid authorization to request the
substitution and is read out at the Qualification
Document opening. Envelopes marked
“Modification” shall be opened and read out with the
corresponding Qualification Document and/or Bid.
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No Qualification Document and/or Bid modification
shall be permitted unless the corresponding
modification notice contains a valid authorization to
request the modification and is read out at the
Qualification Document opening. Only Qualification
Documents that are opened and read out at
Qualification Document opening shall be
considered further.

25.3 In the first public session only the Qualification
Documents will be opened and examined for
completeness and fulfilment of the
responsiveness criteria specified in ITB 26.1. The
qualification will be evaluated according to the
criteria specified under ITB 26.

25.4 The Employer shall prepare a record of the
qualification opening that shall include, as a
minimum: the name of the Bidder and whether
there is a withdrawal, substitution, or
modification; Power of Attorney, nominating the
Bidder's  authorized representative, and
Declaration of Undertaking. The Bidders’
representatives who are present shall be
requested to sign the record. The omission of a
Bidder’'s signature on the record shall not
invalidate the contents and effect of the record. A
copy of the record shall be distributed to all
Bidders.

25.5 The Employer shall notify all Bidders in writing of the
names of those Bidders who have been qualified. In
addition, those Bidders who have been disqualified
will be informed separately.

25.6 Those Bidders who have been qualified will be
informed by the Employer of the date, time and
place of the second public session for the
opening of the qualified Bids.

25.7 Second Public Session

Only the Bids of those Bidders who have fulfilled the
qualification criteria will be opened in the second
public session. The envelopes of the qualified
Bidders shall be opened one at a time, reading out:
the name of the Bidder and whether there is a
modification; the total Bid Price, per lot (contract) if
applicable, including any discounts and alternative
Bids; the presence or absence of a signed Letter of
Bid and any other details as the Employer may
consider appropriate. Only discounts and
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alternative Bids read out at Bid opening shall be
considered for evaluation. The Letter of Bid and the
Schedules are to be initialled by a minimum of three
representatives of the Employer attending bid
opening. At Bid opening, the Employer shall neither
discuss the merits of any Bid nor reject any Bid
(except for late Bids, in accordance with ITB 23.1).

25.8 The Employer shall prepare a record of the Bid

E.

opening that shall include, as a minimum: the name
of the Bidder and whether there is a withdrawal,
substitution, or modification; the Bid Price, per lot
(contract) if applicable, including any discounts and
alternative Bids; the presence or absence of a Bid
Security, signed Letter of Bid, Power of Attorney,
nominating the Bidder’s authorized representative,
and Declaration of Undertaking. The Bidders’
representatives who are present shall be requested
to sign the record. The omission of a Bidder's
signature on the record shall not invalidate the
contents and effect of the record. A copy of the
record shall be distributed to all Bidders.

EVALUATION OF QUALIFICATION DOCUMENTS

26. Qualification 26.1 Qualification Responsiveness

Responsiveness,
Evaluation of
Qualification

The Employer shall reject a Bidder's qualification
document that is not substantially responsive to the
requirements of this bidding document. A Bidder's
qualification document shall be considered as
responsive if the following documents are
submitted:

Responsiveness Criteria

1. Declaration of Undertaking (ITB 11.1
(a) (i)
2. Financial Capability Statements and

supporting documentation (ITB 11.1
(a) (iii); Section IV, Form FIN-3.1)

3. Letter of Qualification (ITB 11.1 (a)(i)

4. Power(s) of Attorney authorizing the
representative of the Bidder (ITB

11.1 (a)(i)
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26.2

26.3

26.4

5. If the Bidder is an association, either
proof of the existing Association
Agreement or a Declaration of
Association (ITB 11.1 (a) (iii))

Evaluation of Qualification

The Employer shall evaluate the qualifications of the
responsive Bidders using the factors, methods,
criteria, and requirements defined in Section IlI,
Qualification and Evaluation Criteria, to evaluate the
qualifications of the Bidders, and no other methods,
criteria, or requirements shall be used.

Only the qualifications of the Bidder shall be
considered. In particular, the qualifications of a
parent or other affiliated company that is not party
to the Bidder under a JV in accordance with ITB 4.1
shall not be considered.

In case of multiple contracts, Bidders should
indicate in their Qualification Document the
individual contracts in which they are interested.
The Employer shall qualify each Bidder for the
maximum combination of contracts for which the
Bidder has thereby indicated its interest and for
which the Bidder meets the appropriate aggregate
requirements. The Qualification and Evaluation
Criteria are mentioned in Section lIl.

26.5 The Employer shall assess the qualifications of the

responsive Bidders in terms of the Eligibility and
Qualification Criteria and methods set out in Section
[1l, Qualification and Evaluation Criteria.

26.6 The Employer shall determine the fulfilment of

minimum requirements on a pass/fail basis as per
Section lll, Qualification and Evaluation Criteria.

26.7 The Employer shall assign a numeric score to each

26.8

of the sub-criteria, for which a maximum score is
provided in accordance with ITB 26.5. All Sub-
criteria Scores shall be summed to determine the
Bidder’s Qualification Score.

For the purposes of scoring individual Qualification
Criteria in accordance with 26.6 the Employer shall
apply the following qualitative approach:
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100% of the max. score: Outstanding, if the
Qualification  substantially exceeds the
requirement in accordance with the respective
sub-criterion. No errors or omissions are
noted.

70% of the max. score: Above average, if the
Qualification meets or marginally exceeds the
requirement in accordance with the respective
sub-criterion. Minor errors or omissions noted;

50% of the max. score: Average, if the
Qualification marginally falls short of the
requirement in accordance with the respective
sub-criterion. Major errors or omissions noted;

30% of the max. score: Below average, if the
Qualification substantially deviates from or
indicates misunderstanding of the requirement
in accordance with the respective sub-
criterion. Major errors or omissions are noted
comprising the fulfilment of the sub-criterion;

0 % of the max. score: Insufficient / Fail, if the
Qualification does not meet the requirement at
all in accordance with the respective sub-
criterion, or does not provide any information
regarding the requirement

26.9 A Bidder shall be considered qualified if:

(@)

(b)

its Qualification is considered responsive in
accordance with ITB 26.1 and;

its Qualification has met the pass/fail
requirements in accordance with ITB 26.6.

F. EVALUATION AND COMPARISON OF BIDS

27. Confidentiality 27.1 Information relating to the examination, evaluation,
and comparison of the Bids, and recommendation
of contract award shall not be disclosed to Bidders
or any other persons not officially concerned with
the bidding process until information on Contract
award is communicated to all Bidders in accordance
with ITB 40.

27.2 Any attempt by a Bidder to influence the Employer
in the examination, evaluation, and comparison of
the Bids, and qualification of the Bidders, or
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28. Clarification of
Bids

29. Deviations,
Reservations, and
Omissions

30. Determination of
Responsiveness

27.3

Contract award decisions may result in the rejection
of its Bid.

Notwithstanding ITB 27.2, from the time of Bid
opening to the time of Contract award, if a Bidder
wishes to contact the Employer on any matter
related to the bidding process, it shall do so in
writing.

28.1 To assist in the examination, evaluation, and

28.2

29.1

30.1

comparison of the Bids, and qualification of the
Bidders, the Employer may, at its discretion, ask any
Bidder for a clarification of its Bid, given a
reasonable time for a response. Any clarification
submitted by a Bidder that is not in response to a
request by the Employer shall not be considered.
The Employer's request for clarification and the
response shall be in writing. No change, including
any voluntary increase or decrease, in the prices or
substance of the Bid shall be sought, offered, or
permitted, except to confirm the correction of
arithmetic errors discovered by the Employer in the
evaluation of the Bids, in accordance with ITB 32.

If a Bidder does not provide clarifications of its Bid
by the date and time set in the Employer’s request
for clarification, its Bid may be rejected.

During the evaluation of Bids, the following
definitions apply:

(a) “Deviation” is a departure from the requirements
specified in the Bidding Documents;

(b) “Reservation” is the setting of limiting conditions
or withholding from complete acceptance of the
requirements specified in the Bidding
Documents; and

(c) “Omission” is the failure to submit part or all of
the information or documentation required in
the Bidding Documents.

The Employer's determination of a Bid’s
responsiveness is to be based on the contents of
the Bid itself, as defined in ITB11.

30.2 A substantially responsive Bid is one that meets the

requirements of the Bidding Documents without
material deviation, reservation, or omission. A
material deviation, reservation, or omission is one
that,
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31. Nonmaterial
Nonconformities

32. Correction of
Arithmetical Errors

30.3

30.4

31.1

31.2

31.3

32.1

(a) If accepted, would:

(i) Affect in any substantial way the scope,
quality, or performance of the Works
specified in the Contract; or

(i) Limit in any substantial way, inconsistent
with  the Bidding Documents, the
Employer's rights or the Bidder's
obligations under the proposed Contract; or

(b) If rectified, would unfairly affect the competitive
position of other Bidders presenting
substantially responsive Bids.

The Employer shall examine the technical aspects
of the Bid submitted in accordance with ITB 17, in
particular, to confirm that all requirements of Section
VII, Works Requirements have been met without
any material deviation, reservation or omission.

If a Bid is not substantially responsive to the
requirements of the Bidding Documents, it shall be
rejected by the Employer and may not subsequently
be made responsive by correction of the material
deviation, reservation, or omission.

Provided that a Bid is substantially responsive, the
Employer may waive any nonmaterial
nonconformities in the Bid.

Provided that a Bid is substantially responsive, the
Employer may request that the Bidder submit the
necessary information or documentation, within a
reasonable period of time, to rectify nonmaterial
nonconformities in the Bid related to documentation
requirements. Requesting information or
documentation on such nonconformities shall not be
related to any aspect of the price of the Bid. Failure
of the Bidder to comply with the request may result
in the rejection of its Bid.

Provided that a Bid is substantially responsive, the
Employer shall rectify quantifiable nonmaterial
nonconformities related to the Bid Price. To this
effect, the Bid Price shall be adjusted, for
comparison purposes only, to reflect the price of a
missing or non-conforming item or component.

Provided that the Bid is substantially responsive, the
Employer shall correct arithmetical errors on the
following basis:
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33. Conversion to
Single Currency

34. Margin of
Preference

35. Subcontractors

36. Evaluation of
Bids

32.2

33.1

34.1

35.1

36.1

36.2

(a) Ifthereis a discrepancy between the unit price
and the total price that is obtained by
multiplying the unit price and quantity, the unit
price shall prevail and the total price shall be
corrected, unless in the opinion of the
Employer there is an obvious misplacement of
the decimal point in the unit price, in which
case the total price as quoted shall govern and
the unit price shall be corrected;

(b) If there is an error in a total corresponding to
the addition or subtraction of subtotals, the
subtotals shall prevail and the total shall be
corrected; and

(c) If there is a discrepancy between words and
figures, the amount in words shall prevail,
unless, only for admeasurement contracts, the
amount expressed in words is related to an
arithmetic error, in which case the amount in
figures shall prevail subject to (a) and (b)
above.

Bidders shall be requested to accept correction of
arithmetical errors. Failure to accept the correction
in accordance with ITB 32.1 shall result in the
rejection of the Bid.

For evaluation and comparison purposes, the
currency(ies) of the Bid shall be converted into a
single currency as specified in the QBDS.

Unless otherwise specified in the QBDS, a margin
of preference for domestic Bidders shall not apply.

Unless otherwise stated in the QBDS, the Employer
does not intend to execute any specific elements of
the Works by sub-contractors selected in advance
by the Employer (nominated sub-contractors).

The Employer shall use the criteria and
methodologies listed in this Clause. No other
evaluation criteria or methodologies shall be
permitted.

To evaluate a Bid, the Employer shall consider the
following:

(@) The Bid price, excluding Provisional Sums
unless priced competitively and the provision,
if any, for contingencies in the Schedules, but
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including Daywork items, where priced
competitively;

(b) Price adjustment for correction of arithmetic
errors in accordance with ITB 32.1;

(c) Price adjustment due to missing items,
missing rates, or discounts offered in
accordance with ITB 14.2 and 14 .4;

(d) Price adjustment due to quantifiable
nonmaterial nonconformities in accordance
with ITB 31.3;

(e) Converting the amount resulting from applying
(a) to (d) above, if relevant, to a single
currency in accordance with ITB 33;

(f)  The additional evaluation factors as specified
in Section lll, Qualification and Evaluation
Criteria.

36.3 The estimated effect of the price adjustment

36.4

36.5

provisions of the Conditions of Contract, applied
over the period of execution of the Contract, shall
not be taken into account in Bid evaluation.

If these Bidding Documents allow Bidders to quote
separate prices for different lots (contracts), the
methodology to determine the lowest evaluated
price of the lot (contract) combinations, including
any discounts offered in the Letter of Bid, is
specified in Section lll, Qualification and Evaluation
Criteria.

If the Bid, which results in the lowest Evaluated Bid
Price, is significantly lower than the Employer’s
estimate, the Employer shall require the Bidder to
produce detailed price analyses for any or all items
of the Schedules, to demonstrate the internal
consistency of those prices with the construction
methods, resources and schedule proposed.
Notwithstanding the provisions of ITB 14.2 which
shall not be applicable, if one or several
inconsistencies are evidenced, the Bid shall be
declared non-compliant and rejected. If the Bid is
seriously unbalanced or front loaded in the opinion
of the Employer and after evaluation of the price
analyses, taking into consideration the schedule of
estimated Contract payments, the Employer may
require that the amount of the performance security
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37. Comparison of
Bids

be increased at the expense of the Bidder to a level
sufficient to protect the Employer against financial
loss in the event of default of the successful Bidder
under the Contract.

37.1 The Employer shall compare the evaluated prices of

all substantially responsive Bids established in
accordance with ITB 36.2 to determine the lowest
evaluated Bid.

38. Employer’s Right 38.1 The Employer reserves the right to annul the bidding

to Reject All Bids

39. Award Criteria

40. Notification of
Award

39.1

40.1

40.2

process and reject all Bids at any time prior to
contract award, without thereby incurring any
liability to Bidders. In case of annulment, all Bids
submitted and specifically, bid securities, shall be
promptly returned to the Bidders.

G. AWARD OF CONTRACT

Subject to ITB 38.1, the Employer shall award the
Contract to the Bidder whose Bid has been
determined to be the lowest evaluated Bid and is
substantially responsive to the Bidding Documents,
provided further that the Bidder is determined to be
eligible and qualified to perform the Contract
satisfactorily.

Prior to the expiration of the period of Bid validity,
the Employer shall notify the successful Bidder, in
writing, that its Bid has been accepted. The
notification letter (hereinafter and in the Conditions
of Contract and Contract Forms called the “Letter of
Acceptance”) shall specify the sum that the
Employer will pay the Contractor in consideration of
the execution and completion of the Works and the
requirement for the Contractor to remedy any
defects therein (hereinafter and in the Conditions of
Contract and Contract Forms called “the Contract
Price”). Subsequently, the Employer shall also
notify all other Bidders of the results of the bidding.

Until a formal contract is prepared and executed, the
Letter of Acceptance shall constitute a binding
Contract.

40.3 The Employer shall promptly respond in writing to

any unsuccessful Bidder who, after notification of
award in accordance with ITB 40.1, requests in
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writing the grounds on which its Bid was not
selected.

40.4 In exceptional circumstances, the Employer may
need to communicate with the successful Bidder,
established in terms of ITB 39.1, certain aspects of
Contract performance prior to sending the Letter of
Acceptance. Should such a need arise, this
communication shall be limited to the following
topics, as identified in the evaluation report,

(a) coordination of mobilization timing;

(b) coordination of actions or inputs involving the
Employer and the Engineer;

(c) technical alternatives offered by the
successful Bidder.

Any such discussions and agreements as there
shall occur between the Employer and the
successful Bidder, (1) may not be interpreted as
having the same legal effect as the Letter of
Acceptance, (2) shall be summarized in Minutes,
which shall be attached to the Letter of Acceptance.

41. Signing of 41.1 Promptly upon notification, the Employer shall send
Contract the successful Bidder the Contract Agreement.

41.2 Within twenty-eight (28) days of receipt of the
Contract Agreement, the successful Bidder shall
sign, date, and return it to the Employer.

42. Performance 42.1 Within twenty-eight (28) days of the receipt of the

Security Letter of Acceptance from the Employer, the
successful Bidder shall furnish the performance
security in accordance with the General Conditions
of Contract, subject to ITB 36.5, using for that
purpose the Performance Security Form included in
Section X, Contract Forms, or another form
acceptable to the Employer. The performance
security furnished by the successful Bidder shall be
issued by a bank that has been determined by the
successful Bidder to be acceptable to the Employer.
A foreign bank providing a performance security
shall have a correspondent bank located in the
Employer’s Country.

42.2 Failure of the successful Bidder to submit the above-
mentioned Performance Security or sign the
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Contract shall constitute sufficient grounds for the
annulment of the award and forfeiture of the Bid
Security. In that event the Employer may award the
Contract to the next lowest evaluated Bidder whose
offer is substantially responsive and is determined
by the Employer to be qualified to perform the
Contract satisfactorily.
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Section Il. Qualification and Bid Data Sheet

A. Introduction

ITB 1.1

The Employer is: THE KISUMU NATIONAL POLYTECHNIC

ITB 1.1

The name of the NCB is: Construction Works for Blue Skills
Training for Employment Centre (B-STEP)

Ref: AUDA-NEPAD/KfW 201569 052/FW1/KEN/005
The identification number of the NCB is: TKNP/SIFA/RFB/CW/26/1

The number and identification of lots (contracts) comprising this
NCB is: N/A

ITB 2.1

The name of the Project is: Blue Skills Training for Employment
Project

ITB 4.1

Maximum number of members in the JV shall be: 2

. Qualification and Bidding Documents

ITB 7.1

For clarification purposes only, the Employer’s address is:
Attention: Chief Principal

Address: P.O.BOX 143- 40100, Kisumu, Kenya

Fax: Not Applicable

Email address:

principal@kisumupoly.ac.ke

Additionally, for information only, a soft copy of the request for
clarification shall be sent to the FMT at the following email address:
procurement@skillsinitiative-for-africa.com.

ITB 7.1

Web page: www.kisumupoly.ac.ke

ITB 7.2

A mandatory Site Visit conducted by the Employer, shall take
place

at: The Kisumu National Polytechnic

Technology Road, Kisumu:

on
Date: 28/08/2026
Time: 10:00 am

Bidders’ attendance to the Site Visit is mandatory and Bidders
must ensure that they sign the Pre-Bid Meeting attendance record
on site. Failure to attend may result in the rejection of the Bid

Bidders shall visit the site at their own expense.

ITB 7.4

A mandatory Pre-Bid meeting shall take place immediately
following the Site Visit.
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Place: at the same address stated in ITB 7.2:

Bidders’ attendance at the Pre-Bid Meeting is mandatory to ensure
that Bidders obtain a full appreciation of the scope of the Works.

ITB 8.2

Web page: www.kisumupoly.ac.ke
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C. Preparation of Qualification Documents and Bids

ITB 10.1

The language of the Qualification Document and the Bid is English

All correspondence exchange shall be in the English language.
Language for translation of supporting documents and printed
literature is English.

ITB 11.1 (a) (vi)

The Bidder shall submit with its Qualification Document the

following additional documents:
1. Certificate of incorporation in Kenya.

2. Company CR12 Form in Kenya. If the applicant is a JV,
Company CR12 Form must be provided for each JV member.

3. Tax clearance certificate in Kenya. If the Applicantis a JV, a
tax clearance certificate must be provided for each JV member.

4. KRA PIN certificate. If the Applicant is a JV, a KRA PIN must
be provided for each JV member

5. Certificate of registration by the Construction Authority of Kenya
NCA 4 and above (building works)

6. Certificate of registration by the National Construction Authority
of Kenya NCA 5 and above (electrical works) EPRA Certificate C1
and above (electrical works); EPRA Certificate A1/A2 (lift works)
EPRA Certificate T2 and above (Solar Works)

7. Certificate of registration by the National Construction Authority
of Kenya NCA 5 and above (mechanical works)
8. Declaration of Undertaking (ITB 11.1 (a) (ii))

9. Financial Capability Statements and supporting
documentation (ITB 11.1 (a) iv (iii); Section IV, Form FIN-3.1)

10. Letter of Qualification (ITB 11.1 (a)(i)

11. Power(s) of Attorney authorizing the representative of the

Bidder (ITB 11.1 (a)(i)
12. If the Bidder is an association, either proof of the

existing Association Agreement or a Declaration of Association

(ITB 11.1 (a) (iii))

13. List of project references in the format provided in Section

IV, Qualification and Bidding Forms. Unless otherwise stated
in the QBDS the references shall be limited to a maximum of
10 projects carried out during the 5 years preceding the
publication of these Bidding Documents. The Employer
reserves the right to contact the clients indicated in the
references to ascertain the information provided by the
Bidder.

14. List of Available Expertise and Human Resource Capacity in

the format provided in Section 1V, Qualification and Bidding
Forms.

All Qualification forms and required attachments, provided in
Section IV, Qualification Forms. If the Bidder is a single entity, in
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accordance with ITB 4.1, it should not include form ELI 1.2 in its
application. Any other document required in the QBDS

ITB11.1 (b) (ii)

The following schedules shall be submitted with the Bid:

Completed schedules as required, including Price Schedules, in
accordance with ITB 12 and ITB 14 including:

- Bill of Quantities

ITB 11.1 (b) (vi)

The Bidder shall submit with its Bid the following additional
documents:

- Environmental, Social, Management Plan (ESMP)
Methodology

- Site Organization and Method Statement
- Construction Schedule

- Personnel proposed (forms PER-1 and PER-2)
- Equipment proposed (form EQU)

ITB 13.1

Alternative Bids shall not be permitted under ITB 13.2/1TB 13.3
/1TB 13.4

ITB 14.5

The prices quoted by the Bidder shall be: fixed.

ITB 14.7

In accordance with the funding agreement, articles 3d and
3e, the Contractor and its sub-Contractors shall be exempt
from the following duties, taxes, fees, levies and other
charges, not limited to; import duties, value added taxes,
railway development levy, fees, levies and other charges for
which exemption is granted, including any limitations of the
exemption and the procedure through which the tax
exemption will be put into effect

ITB 15.1

The currency of the Bid and the payment currency is:

Bidders to quote entirely in Euros
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ITB 17

The Bidder shall furnish a Technical Proposal including a
statement of work methods, equipment, personnel, Schedules,
and any other information as stipulated in Section IV,
Qualification and Bidding Forms, in sufficient detail to
demonstrate the adequacy of the Bidder’s proposal to meet the
Work requirements and the completion time.

Additionally, the technical proposal shall respond to the
Environmental & Social Management Plan (ESMP) methodology
with regards to contractor obligations mentioned there and meet
the requirements of the ESHS Specifications in Section VII -
Works Requirements. Bidder shall use the ESMP Methodology
Form provided for this purpose in Section IV — Technical
Proposal.
A Bid not comprising an ESMP Methodology shall be
rejected.

ITB 18.1

The bid validity period shall be One Hundred and Twenty (120)
calendar days

ITB 19.1

The amount and currency of the Bid Security shall be: 42,500.00
EUROS

The Bid Security shall be valid for a minimum of Forty-two
(42) calendar days longer than the validity of the Bid.

ITB 20.1

In addition to one original of the Qualification Document and
one original of the Bid, the number of copies required for the
Qualification Document and the Bid is: five (5) paper copies
and one (1) digital copy (CD or flash drive) of each.

ITB 20.2

The written confirmation of authorization to sign on behalf of the
Bidder shall consist of: A duly notarised power of attorney
established in the name of the signatory of the Bid. If the Bidder is
a JV, the power of attorney shall be issued by the Lead Member
of the JV
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D. Submission and Opening of Qualification Documents and

Bids

ITB 22.1

The Original Qualification document and Bid shall be submitted not
later than

Date: 06/10/2026
Time: 11.00 AM EAT
The Bid shall consist of:

1 OUTER ENVELOPE BEARING THE WORDING:

REF:AUDA-NEPAD/KfW 201569 052/FW1/KEN/005
N.C.B. No: TKNP/SIFA/RFB/CW/26/1

Construction Works for the Blue Skills Training for
Employment Centre

“DO NOT OPEN”
INSIDE THE OUTER ENVELOPE ARE TWO (2) ENVELOPES

ENVELOPE 1: which contains the Qualification documents in
One (1) original and five (5) copies, plus a USB key/cd and
which bears the following mention:

“QUALIFICATION DOCUMENTS”

ENVELOPE 2: which includes the Bid including one (1)
original and five (5) paper copies plus a USB key/cd) and
which bears the following mention:

“BID”

The address for the submission of Bids, which shall be the
controlling address for the purposes of the timely submission of
the Bid, is:

Attention: CHIEF PRINCIPAL

Address: P.0.BOX 143-40100 KISUMU
Administration Block

City:

KISUMU

Country: KENYA

All bids should be submitted at reception, where Bids shall
be received in the tender box and a timed receipt of
acceptance issued.
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In additional to the original of the Qualification documents and
Bid mentioned above, five (5) paper copies and one (1) digital
copy (CD or flash drive) of the Qualification and the Bid shall
be submitted simultaneously to the same address, in separate
envelopes (Please refer to Section I, ITB21.1 a) & b)).
LATE BIDS SHALL BE REJECTED.
ITB 25.1 The Qualification Document opening (first public session)
shall take place at: the Multipurpose Hall of the
The Kisumu National Polytechnic
Address: Technology Road
City: Kisumu
Country: Kenya
Date: 06/10/2026
Time: 11:00 AM
No minimum number of Bids is required in order to proceed to bid
opening.
. Evaluation of Qualification Documents

ITB 26.1 The Employer shall reject a Bidder’s qualification document that is
not substantially responsive to the requirements of this bidding
document (as specified in ITB 26.1)

ITB 26.2 The Employer shall evaluate the qualifications of the responsive
Bidders using the factors, methods, criteria, and requirements
defined in Section Ill, Evaluation and Qualification Criteria, to
evaluate the qualifications of the Bidders, and no other methods,
criteria, or requirements shall be used.

ITB 26.7 Not applicable

ITB 26.8 Not applicable

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



43

Section Il. Qualification and Bid Data Sheet

F. Evaluation and Comparison of Bids

ITB 30

Inclusion of a response to the Environmental & Social Management
Plan (ESMP) (as specified in QBDS 17) with the ESHS
Specifications (Section VII - Works Requirements) shall be
determined by using the method specified in Section Ill. A Bid for
which the ESMP Methodology is not substantially responsive (i.e.
without material deviation, reservation or omission) shall be
rejected.

ITB 33.1

Not Applicable. Bidders to quote entirely in EUROS.

ITB 34.1

A margin of preference shall not apply.

ITB 35.1

At this time the Employer does not intend to execute certain specific
parts of the Works by sub-contractors selected in advance
(nominated subcontractors).

ITB 36.3

Not Applicable

ITB 36.4

Not Applicable

ITB 42.1

The Performance Security shall be furnished by a Bank in the
Employers country, acceptable to the Employer and AUDA-NEPAD.
A Performance Security issued by any other type of Financial
Institution (i.e. an Insurance Company), is NOT acceptable
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Section lll. Qualification and Evaluation Criteria

This Section contains all the criteria that the Employer shall use to determine the
qualification of Bidders and to evaluate the Bids. In accordance with ITB 26 and ITB
36, no other factors, methods or criteria shall be used. The Bidder shall provide all the
information requested in the forms included in Section IV, Qualification and Bidding
Forms.

Wherever a Bidder is required to state a monetary amount, Bidders should indicate
the EUR equivalent using the rate of exchange determined as follows:

(a) For construction turnover or financial data required for each year - Exchange
rate prevailing on the last day of the respective calendar year;

(b) Value of single contract - Exchange rate prevailing on the date of the contract.

Exchange rates shall be taken from the publicly available source identified in the ITB
33.1. Any error in determining the exchange rates in the Bid may be corrected by the
Employer.

1.  Evaluation of Eligibility and Qualification

A)
Qualification Responsiveness (ITB 26.1)

The Employer shall reject a Bidder’s qualification document that is not
substantially responsive to the requirements of this bidding document. A
Bidder’'s qualification document shall be considered as responsive if the
following documents are submitted:

Responsiveness Criteria

- Declaration of Undertaking — signed (ITB 11.1 (a) (ii))

- Financial Capability Statements and supporting documentation (ITB 11.1 (a)
(iii); Section IV, Form FIN-3.1)

- Letter of Qualification (ITB 11.1 (a)(i)

- Power(s) of Attorney authorizing the representative of the Bidder (ITB 11.1

(@)(i)

B)

The following table contains all criteria and requirements the Bidders shall meet to be
considered as eligible and qualified for the execution of the works:
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Criteria Requirements .
. — - Documentation
Joint Venture (existing or intended) ;
No Subject Requirement Single Entity All Parties Requirements /
: . Each Member One Member Forms
Combined
1. Eligibility
1.1 Nationality Nationality in accordance with ITB Must meet Must meet Must meet N/A Forms ELI-1.1,
4.3 requirement requirement requirement 1.2(a) and
1.2(b), with
attachments
1.2 Conflict of No conflicts of interest in accordance | Must meet Must meet Must meet N/A Application
Interest with ITB 4.4 requirement requirement requirement Submission
Form
1.3 KfW Eligibility Not being ineligible for KfW Must meet Must meet Must meet N/A Declaration of
financing, as described in ITB 4.3 requirement requirement requirement Undertaking
14 Government- Meet conditions of ITB 4.3 Must meet Must meet Must meet N/A Forms ELI-1.1,
Owned Entity requirement requirement requirement 1.2(a) and
1.2(b), with
attachments
2. Historical Contract Non-Performance
21 History of Non- | Termination of a contract did not Must meet Must meet Must meet N/A Form CON-2
Performing occur as a result of contractor’s requirement requirement requirement
Contracts default in the past five (5) years
2.2 Suspension Not under suspension based on Must meet Must meet Must meet N/A Application
Based on execution of a Bid Securing requirement requirement requirement Submission
Execution of Declaration pursuant to ITB 4.5 Form
Bid Securing
Declaration by
the Employer
2.3 Pending All pending litigation shall in total not | Must meet N/A Must meet N/A Form CON-2
Litigation represent more than one hundred requirement requirement

percent (100%) of the Bidder’s net
worth and shall be treated as
resolved against the Bidder
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the last Five (5) years, calculated as
an annual average of total certified

requirement

Criteria Requirements .
. T = Documentation
Joint Venture (existing or intended) Requirements /
No. Subject Requirement Single Entity All Parties Each Member One Member e
Combined

3. Financial Situation and Performance

3.1 Financial (i) The Bidder shall demonstrate that | Must meet Must meet N/A N/A Form FIN-3.1
Capabilities: it has access to, or has available, requirement requirement with
Liquidity liquid assets, unencumbered real attachments

assets, lines of credit, and other and FIN-3.3
financial means (independent of any

contractual advance payment)

sufficient to meet the construction

cash flow requirements estimated as

EUR 230,000

3.2 Financial (il) The Bidder shall also Must meet Must meet N/A N/A Forms FIN-3.1
Capabilities: demonstrate, to the satisfaction of requirement requirement and FIN-3.4
Other Sources the Employer, that it has adequate
of Finance sources of finance to meet the cash

flow requirements on works currently
in progress and for future contract
commitments.

3.3 Financial (iii) The audited balance sheets or, if | Must meet N/A Must meet N/A Form FIN-3.1
Capabilities: not required by the laws of the requirement requirement with
Financial Bidder’s country, other financial attachments
Position statements acceptable to the

Employer, for the last Five (5) years
shall be submitted and must
demonstrate the current soundness
of the Bidder’s financial position.

3.4 Average Annual | Minimum annual construction Must meet Must meet Must meet Must meet | Form FIN-3.2
Construction turnover of Two million one hundred | requirement requirement [twenty-five] [forty] [40] % of
Turnover thousand Euros (EUR 2,100,000, for [25] % of the the requirement
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Criteria Requirements :
. T = Documentation
Joint Venture (existing or intended) Requirements /
No. Subject Requirement Single Entity All Parties Each Member One Member e
Combined
annual payments received for
contracts in progress and/or
completed
4. Construction Experience
4.1 General Experience under construction Must meet N/A Must meet N/A Form EXP—4.1
Construction contracts in the role of prime requirement requirement
Experience contractor, JV member,
subcontractor, or management
contractor for at least the last Five
(5) years, starting 15t January 2021.
4.2 Specific Similar' contracts, satisfactorily and Must meet Must meet N/A N/A Form EXP-4.2
(a) Construction & | substantially? completed as a prime | requirement requirements
Contract contractor, joint venture member3,
Management management contractor or
Experience subcontractor® between 1st January
2021 and 15t January 2026 — on an
annual average over the five (5)
years that meets the minimum value
required of 75% of the estimated
value of the works.
4.2 Construction For the above or any other contracts | Must meet Must meet N/A Must meet the | Form EXP-4.2
(b) Experience in completed and under requirements requirements following (b)
key activities implementation as prime contractor, requirements for
joint venture member, management the key activities

T The similarity shall be based on the physical size, complexity, methods/technology and/or other characteristics described in Section VII, Scope of Works.
Summation of number of small value contracts (less than the value specified under requirement) to meet the overall requirement will not be accepted.
2 Substantial completion shall be based on 80% or more works completed under the contract.

3 For contracts under which the Applicant participated as a joint venture member or sub-contractor, only the Applicant’s share, by value, shall be considered to
meet this requirement.
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Criteria Requirements .
. e = Documentation
Joint Venture (existing or intended) ;
. . . . : Requirements /
No. Subject Requirement Single Entity All Parties Each Memb One Memb e
Combined ach Member ne Member
contractor or subcontractor® on or listed below [list
after the first day of the calendar key  activities
year during the period stipulated in and the
4.2(a) above, a minimum corresponding
construction experience in the minimum
following key activities successfully requirements]
completed*:

- Setting out of buildings,

- Foundation works,

- Structural elevation works,
- Masonry works,

- Roof structure

- All works,
o Reinforced
concrete,
o Steel,
o Timber,

- Roof covering (sheeting),
- Doors & windows,
- MEPS
o Mechanical
Installations
o Electrical works,
o Photovoltaic
installations,
o Plumbing works,
- Finishing works
- Landscaping

4 Volume, number or rate of production of any key activity can be demonstrated in one or more contracts combined if executed during same time period. The
rate of production shall be the annual production rate for the key construction activity (or activities).

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



49 Section lll. Qualification and Evaluation Criteria
Criteria Requirements .
- T - Documentation
Joint Venture (existing or intended) ;
. . . . : Requirements /
No. Subject Requirement Single Entity All Parties F
Combined Each Member One Member orms

5. Environmental and Social and Health and Safety (ESHS) Experi

ence and Capacity

experience relating to the following
ESHS requirements®:

The existence of an Environmental
Policy and its application and
enforcement in project
implementation by a) own workforce
and b) subcontractors

The existence of an Environmental
Management System, incl. an
adequate organizational set-up for
definition, enforcement and
monitoring.

That all members of a JV, suppliers,
subcontractors and temporary
workforce a) are aware of and b)
comply with the Environmental
Management System

requirements
as listed in the
Requirements
column.

5.1 Certificates Not Applicable Not Applicable Not Applicable | Not Applicable | Not Applicable
5.2 Experience in For the above and any other Must meet the Must meet the N/A Must have Form EXP-5.2
Projects with contracts completed and under specification specification executed at
significant ESHS | implementation as prime contractor, least one
Impact joint venture member, management contract
contractor or subcontractor® on or demonstrating
after the first day of the calendar year experience
during the period stipulated in 4.2(a) with the key
above, a minimum specific ESHS

° Volume, number or rate of production of any key activity can be demonstrated in one or more contracts combined if executed during same time period. The
rate of production shall be the annual production rate for the key construction activity (or activities).
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Responsible
Work
Implementation

comprehensive understanding of the
requirements regarding work site
implementation and operation.

specification

specification

Criteria Requirements .
- T = Documentation
Joint Venture (existing or intended) Requirements /
No. Subject Requirement Single Entity All Parties Each Member One Member L
Combined
The bidders must have executed at
least one project with ESHS Plan.
53 Environmental The Bidder must demonstrate that its | Must meet the | Must meet the N/A N/A Form ENV-5.3
Capacity business setup and operations meet | specification specification
the minimum requirements towards
an effective environmental
management system:
5.4 | Occupational The Bidder must demonstrate that its | Must meet the | Must meet the N/A N/A Form OHSAS-
Health and business setup and operations meet | specification specification 54
Safety Capacity | the minimum requirements towards
an effective health and safety
management system.
5.5 | Socially The Bidder must demonstrate a Must meet the | Must meet the N/A N/A Form LOC-5.5
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listed in Section VII, Scope of Works.
The candidates must fulfil the
minimum specific profile
requirements and the general
requirements (if any). Combining
several candidates to fulfil one
candidate profile is not allowed.
Providing multiple candidates for a
single profile is allowed.

Criteria Requirements .
- T = Documentation
Joint Venture (existing or intended) Requi
. . . . = quirements /
No. Subject Requirement Single Entity All Parties L
Combined Each Member One Member
5.6 | ILO Core Labour | Undertaking to fully respect the ILO Must meet the Must meet the | N/A N/A Application
a) Standards Core Labour Standards in the specification specification Submission
Bidder’s business practice Form (f) and
form COC-5.6
5.6 Ethical business | The Bidder must demonstrate that its | Must meet the | N/A Must meet the N/A Form COC-5.6
b) principles business setup and operations meet | specification specification
the minimum requirements towards
ethical Business principles.
5.7 ESHS and The Bidder must demonstrate that it Must meet the | Must meet the N/A N/A PER-5.7
Construction has access to adequate candidates specification specification
Personnel for the ESHS personnel profiles,

Note : [For multiple contracts, specify financial and experience criteria for each contract]
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Domestic Preference

Not Applicable

Evaluation of Bids

In addition to the criteria listed in ITB 36.2 (a) — (e) the following criteria shall

apply:
3.1

3.2

3.3

3.4

3.5

3.6

Assessment of adequacy of Technical Proposal with
Requirements

The assessment of the Technical Proposal submitted by a Bidder shall
comprise (a) evaluation of the Bidder’s plan to mobilize key equipment
and key personnel to carry out the works, (b) construction method, (c)
construction schedule and (d) sufficiently detailed supply sources, in
accordance with requirements specified in Section VII, Works
Requirements. A Bid not comprising Technical Proposal or a Bid for
which the Technical Proposal is not substantially responsive (i.e., with
material deviation, reservation or omission) shall be rejected.

Assessment of adequacy of the Environmental, Social,
Management Plan

The ESMP Methodology submitted by the Bidder shall be evaluated to
determine whether it is substantially responsive (i.e., without material
deviation, reservation or omission) to the requirements specified in
Section VI, Works Requirements — ESMP Specifications. The Bidder
shall use the ESMP Methodology Form provided for this purpose in
Section IV, Bidding Forms — Technical Proposal. A Bid not comprising
an ESMP Methodology or a Bid for which the ESMP Methodology is
not substantially responsive (i.e., with material deviation, reservation
or omission) shall be rejected.

Multiple Contracts, if permitted under ITB 36.4, will be evaluated as
follows: Not Applicable

Alternative Completion Times, if permitted under ITB 13.2, will be
evaluated as follows: Not Applicable

Technical alternatives, if permitted under ITB 13.4, will be evaluated
as follows: Not Applicable

Personnel

The Bidder’'s personnel shall be evaluated to determine whether it is
substantially responsive (i.e., without material deviation, reservation or
omission) to the requirements specified in Section VII, Works
Requirements — Personnel Requirements. The Bidder shall use the
Forms PER-1 and PER-2 provided for this purpose in Section IV,
Bidding Forms - Technical Proposal. A Bid not including proposed
personnel or a Bid for which the proposed personnel is not

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



Section lll. Qualification and Evaluation Criteria

54

3.7

substantially responsive (i.e., with material deviation, reservation or
omission) shall be rejected.

Equipment

The Bidder’s equipment shall be evaluated to determine whether it is
substantially responsive (i.e., without material deviation, reservation or
omission) to the requirements specified in Section VII, Works
Requirements — Equipment Requirements. The Bidder shall use the
Form EQU provided for this purpose in Section IV, Bidding Forms -
Technical Proposal. A Bid not including proposed equipment or a Bid
for which the proposed equipment is not substantially responsive (i.e.,
with material deviation, reservation or omission) shall be rejected.
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Section IV. Qualification and Bidding Forms
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QUALIFICATION FORMS

Letter of Qualification

Date: [insert day, month, year]
NCB No.: [insert NCB number]

To: [insert full name of Employer]

(c)

We, the undersigned, apply to be qualified for the referenced NCB and declare that:

we have examined and have no reservations to the qualification documents, including
Addenda No., issued in accordance with ITB Clause 8: [insert the number and issuing
date of each addendaj;

we, including any subcontractors or suppliers for any part of the contract resulting from
this qualification process, have nationalities from eligible countries, in accordance with
ITB Sub-Clause 4.3: [insert the nationality of the Bidder, including that of all parties in
case of a JV, and the nationality of each already identified subcontractor and supplier of
related services, if applicable];

we, including any subcontractors or suppliers for any part of the contract resulting from
this qualification do not have any conflict of interest, in accordance with ITB Sub-Clause
4.2;

we, including any subcontractors or suppliers for any part of the contract resulting from
this qualification, have not been declared ineligible by AUDA-NEPAD or KfW, and/or we
are not subject to sanction from either Germany, the European Union or the United
Nations in accordance with the lists of exclusion established by these institutions
regarding fight against terrorism in accordance with ITB Sub-Clause 4.3;

[we are not a government owned entity, or, we meet the requirements of ITB Sub-Clause
4.1];

we, including any major subcontractors and suppliers declare that we fully respect ILO Core
Labour Standards in our business practice in accordance with ITB Sub-Clause 4.3 and
Form COC-5.6;

we, in accordance with ITB Sub-Clause 35.1, plan to subcontract the following key
activities and/or parts of the works: [insert any of the key activities identified in Section
11I- 4.2 which the Bidder intends to subcontract];

We acknowledge and agree that the Employer reserves the right to annul the bidding
process and reject all Bids at any time prior to contract award without thereby incurring
any liability to us;

Signed [insert signature of the Bidder’s representative, authorized in accordance with ITB 4.1,
whose name and capacity are shown below]
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Name [insert full name of person signing the application]

In the Capacity of [insert legal capacity of person signing the application]

Duly authorized to sign the application for and on behalf of:
Bidder’s Name [insert full name of Bidder]

Address [insert street number/town or city/country address]

Dated on [insert day number] day of [insert month], [insert year].

Attachments:

Power of attorney, (duly Notarised), authorizing the Bidder’s representative to act for and on
behalf of the Bidder, in accordance with ITB 4.1.

Note: AUDA-NEPAD SIFA Project Procurement office collects and uses your personal
information for “Procurement Process” and publishes same on the AUDA-NEPAD SIFA
Project website when contract is awarded. The collection and use of Personal Data of
Consultant(s) intending to compete and deliver services or goods to the AUDA-NEPAD SIFA
Project either individually or as a firm will only be used after consent has been granted by the
Consultant(s). The protection of the personal data provided will be the responsibility of the
AUDA-NEPAD SIFA Project and same shall be kept for a period strictly necessary for the
purpose set out. This privacy notice supplements the AUDA-NEPAD SIFA Project standard
privacy notice and should be read in conjunction with the same available on AUDA-NEPAD
SIFA Project website https://www.nepad.org
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AUDA-NEPAD SIFA FC Declaration of Undertaking
[Location, Date]
To:
[GRANTEE] (‘Employer’)
[Grantee’s address]
[City], [Country]

Re: [Procurement number]

We, the undersigned, offer to provide the [services / goods / works] [select as appropriate] for
[title and number of the procurement] in accordance with your [Request for Pre-qualification /
Request for Expression of Interest / Request for Proposal / Invitation to Bid] [select as
appropriate] dated [date], and we declare that:

1. All information and statements provided by us in this [Application for Pre-qualification /
Expression of Interest / Proposal / Bid] [select as appropriate] are true and correct and
we accept that any misinterpretation or misrepresentation in our [Application for Pre-
qualification / Expression of Interest / Proposal / Bid] [select as appropriate] may lead to
our disqualification and/or may be sanctioned by the Employer and/or The African Union
Development Agency — NEPAD (‘AUDA-NEPAD’) and/or KfW Development Bank (‘KfW’)

2.  We recognise and accept that AUDA-NEPAD and KfW only finance projects of the
Employer subject to its own conditions which are set out in the Implementation
Agreement the Employer has entered into with AUDA-NEPAD and the Funding
Agreement KfW has entered into with AUDA-NEPAD. As a matter of consequence, no
legal relationship exists between AUDA-NEPAD and/or KfW and our company, our Joint
Venture or our Subcontractors and Subconsultants under the Contract. The Employer
retains exclusive responsibility for the preparation and implementation of the Tender
Process and the performance of the Contract.

3.  We hereby certify that neither we nor any of our board members or legal representatives
nor any other member of our Joint Venture including Subcontractors and Subconsultants
under the Contract are in any of the following situations:

3.1) being bankrupt, wound up or ceasing our activities, having our activities
administered by courts, having entered into receivership, reorganisation or being in
any analogous situation,

3.2) being a shell company or company created specifically for this [Application / Bid] but
we are legally registered to operate a business under the Laws of [Country] since
[year of registration] and comply with our national tax and social security laws,

3.3) convicted by a final judgement or a final administrative decision or subject to
financial sanctions by the African Union, United Nations, the European Union or
specific Country for involvement in a criminal organisation, money laundering,
terrorist-related offences, child labour or trafficking in human beings; this criterion of
exclusion is also applicable to legal Persons, whose majority of shares are held or
factually controlled by natural or legal Persons which themselves are subject to such
convictions or sanctions,

3.4) having been convicted by a final court decision or a final administrative decision by
a court, the African Union, the European Union, national authorities in the Partner
Country or in a specific Country for Sanctionable Practice in connection with a
Tender Process or the performance of a Contract or for an irregularity affecting the
EU’s financial interests (Note: in the event of such a conviction, the Applicant or
Bidder shall attach to this Declaration of Undertaking supporting information
showing that this conviction is not relevant in the context of this Contract and that
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adequate compliance measures have been taken in reaction; this note is to be
deleted in the final and signed version),

3.5) having been subject, within the past five years to a Contract termination fully settled
against us for significant or persistent failure to comply with our contractual
obligations during such Contract performance, unless this termination was
challenged and dispute resolution is still pending or has not confirmed a full
settlement against us,

3.6) not having fulfilled applicable fiscal obligations regarding payments of taxes either
in the country where we are constituted or the Employer's country,

3.7) being subject to an exclusion decision of the World Bank or any other multilateral
development bank or African Union or KfW and being listed on the website
http://www.worldbank.org/debarr or respectively on the relevant list of any other
multilateral development bank (Note: in the event of such exclusion, the Applicant
or Bidder shall attach to this Declaration of Undertaking supporting information
showing that this exclusion is not relevant in the context of this Contract and that
adequate compliance measures have been taken in reaction; this note is to be
deleted in the final and signed version), or

3.8) being guilty of misrepresentation in supplying the information required as a condition
of participation in the Tender.

4. We hereby certify that neither we, nor any of the members of our Joint Venture or any of
our Subcontractors, Subconsultants, Suppliers or Service Providers under the Contract
are in any of the following situations of conflict of interest:

4.1) being an Affiliate controlled by the Employer or a shareholder controlling the
Employer, unless the stemming conflict of interest has been brought to the attention
of AUDA-NEPAD and resolved to its satisfaction,

4.2) having a business or family relationship with an Employer's staff involved in the
Tender Process or the supervision of the resulting Contract, unless the stemming
conflict of interest has been brought to the attention of AUDA-NEPAD and resolved
to its satisfaction,

4.3) being controlled by or controlling another Applicant or Bidder, or being under
common control with another Applicant or Bidder, or receiving from or granting
subsidies directly or indirectly to another Applicant or Bidder, having the same legal
representative as another Applicant or Bidder, maintaining direct or indirect contacts
with another Applicant or Bidder which allows us to have or give access to
information contained in the respective Applications or Offers, influencing them or
influencing decisions of the Employer,

4.4) being engaged in a Consulting Services activity, which, by its nature, may be in
conflict with the assignments that we would carry out for the Employer,

4.5) in the case of procurement of Works, Plant or Goods:

(i) having prepared or having been associated with a Person who prepared
specifications, drawings, calculations and other documentation to be used in
the Tender Process of this Contract,

(i) bhaving been recruited (or being proposed to be recruited) ourselves or any of
our Affiliates, to carry out works supervision or inspection for this Contract.

5. If we are a state-owned entity, and compete in a Tender Process, we certify that we have
legal and financial autonomy and that we operate under commercial laws and
regulations.
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Name: In the capacity of:

We undertake to bring to the attention of the Employer, which will inform AUDA-NEPAD,
any change in situation as declared in this Declaration of Undertaking.

In the context of the Tender Process and performance of the corresponding Contract:

6.1) neither we nor any of the members of our Joint Venture nor any of our
Subcontractors under the Contract have engaged or will engage in any Sanctionable
Practice during the Tender Process and in the case of being awarded a Contract will
engage in any Sanctionable Practice during the performance of the Contract; in
addition we confirm our understanding of our obligations to abide by the African
Union (AU) Ethics Policy regarding corrupt and fraudulent practices,

6.2) neither we nor any of the members of our Joint Venture or any of our Subcontractors
under the Contract shall acquire or supply any equipment nor operate in any sectors
under an embargo of the African Union, the United Nations, the European Union,
Germany or another specific Country, and

6.3) we commit ourselves to complying with and ensuring that our Subcontractors,
Subconsultants and major suppliers under the Contract comply with international
environmental and labour standards, consistent with laws and regulations applicable
in the country of implementation of the Contract and the fundamental conventions
of the International Labour Organisation® (ILO) and international environmental
treaties. Moreover, we shall implement environmental and social risks mitigation
measures when specified in the relevant environmental and social management
plans or other similar documents provided by the Employer and, in any case,
implement measures to prevent sexual exploitation and abuse and gender-based
violence.

In the case of being awarded a Contract, we, as well as all members of our Joint Venture
partners, Subcontractors and Subconsultants under the Contract will, (i) upon request,
provide information relating to the Tender Process and the performance of the Contract
and (ii) permit AUDA-NEPAD and KfW or an agent appointed by either of them, and in
the case of financing by the European Union also to European institutions having
competence under European Union law, to inspect the respective accounts, records and
documents, to permit on the spot checks and to ensure access to sites and the respective
project.

In the case of being awarded a Contract, we, as well as all our Joint Venture partners
and Subcontractors or Subconsultants under the Contract undertake to preserve above
mentioned records and documents in accordance with Applicable Law but in any case
for at least six years from the date of fulfilment or termination of the Contract. Our
financial transactions and financial statements shall be subject to auditing procedures in
accordance with Applicable Law. Furthermore, we accept that our data (including
personal data) generated in connection with the preparation and implementation of the
Tender Process and the performance of the Contract are stored and processed
according to the Applicable Law by AUDA-NEPAD and KfW.

® In case ILO conventions have not been fully ratified or implemented in the Employer’s country the

Applicant/Bidder/Contractor shall, to the satisfaction of the Employer and KfW, propose and implement
appropriate measures in the spirit of the said ILO conventions with respect to a) workers grievances on
working conditions and terms of employment, b) child labour, ¢) forced labour, d) worker’s organisations
and e) non-discrimination.
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Duly empowered to sign in the name and on behalf of":

Signature: Dated:

Note: The AUDA-NEPAD Procurement Office collects and uses your personal information for
the “procurement process” and publishes it on the AUDA-NEPAD website when the contract
is awarded. The collection and use of personal data of the consultant(s) intending to compete
and provide services or goods to AUDA-NEPAD, either individually or as a company, will only
be used after the consent of the consultant(s). The protection of the personal data provided
will be the responsibility of AUDA-NEPAD and it will be retained for a period strictly necessary
for the purpose pursued. This privacy notice supplements the AUDA-NEPAD standard privacy
notice and should be read in conjunction with the one available on the AUDA-NEPAD website
https://www.nepad.org

7 In the case of a JV, insert the name of the JV. The person who will sign the Application, Bid or Proposal on
behalf of the Applicant/Bidder shall attach a power of attorney from the Applicant/Bidder.
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Form ELI-1.1
Bidder Information Form

Date:
NCB No. and title:

Page of

pages

Bidder's name
[insert full name]

In case of Joint Venture (JV), name of each member:
[insert full name of each member in JV]

Bidder's actual or intended country of registration:
[indicate country of Constitution]

Bidder's actual or intended year of constitution:
[indicate year of Constitution]

Bidder's legal address [in country of registration]:
[insert street/ number/ town or city/ country]

Bidder's legal structure and ownership structure
Legal structure: [provide details]
Ownership structure: [provide details of direct and indirect ownership]

Bidder's authorized representative information
Name: [insert full name]
Address: [insert street/ number/ town or city/ country]

Telephone/Fax numbers: [insert telephone/fax numbers, including country and city codes]

E-mail address: [indicate e-mail address]

1. General Presentation of the Bidder (name, legal structure, business areas, subsidiaries and

shareholdings, number of staff, etc.)
2. Attached are copies of original documents of

O Articles of Incorporation (or equivalent documents of constitution or association), and/on
documents of registration of the legal entity named above, in accordance with ITB 4.1.

O Incase of JV, JV agreement, in accordance with ITB 4.1 or Declaration of Association as per

ELI 1.2(b).

O In case of Government-owned enterprise or institution, in accordance with ITB 4.3

documents establishing:
- Legal and financial autonomy
- Operation under commercial law

- Establishing that the Bidder is not a dependent agency of the Employer.

3. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.
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Form ELI-1.2 (a)

Bidder's JV Information Form
[The following table shall be filled by each member of a JV and, if applicable, by any specialized

subcontractor]
Date:
NCB No. and title:
Page of pages

Each Bidder that is a JV Party and each nominated subcontractor in accordance with ITB 35
must submit this information.

Bidder name:
[insert full name]

Bidder's JV Member’s name:
[insert full name of Bidder's JV Member]

Bidder's JV Member’s country of registration:
[indicate country of registration]

Bidder JV Member’s year of constitution:
[indicate year of constitution]

Bidder JV Member’s legal address in country of constitution:
[insert street/ number/ town or city/ country]

Bidder JV Member’s legal structure and ownership structure:
Legal structure: [provide details]
Ownership structure: [provide details of direct and indirect ownership]

Bidder JV Member's authorized representative information

Name: [insert full name]

Address: [insert street/ number/ town or city/ country]

Telephone/Fax numbers: [insert telephone/fax numbers, including country and city codes]
E-mail address: [indicate e-mail address]

1. General Presentation of the Bidder JV Member (name, legal structure, business areas,

subsidiaries and shareholdings, number of staff, etc.)
2. Attached are copies of original documents of

O Articles of Incorporation (or equivalent documents of constitution or association), and/or

documents of registration of the legal entity named above, in accordance with ITB 4.1.

O Incase of JV, JV agreement, in accordance with ITB 4.1 or Declaration of Association as per

ELI 1.2(b).

O In case of Government-owned enterprise or institution, in accordance with ITB 4.3
documents establishing:
- Legal and financial autonomy
- Operation under commercial law
- Establishing that the Bidder is not a dependent agency of the Employer.

3. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.
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Form ELI-1.2 (b)
Declaration of Association

[The following form shall be provided by each member of a Joint Venture and, if applicable, by any
specialized subcontractor, nominated in accordance with ITB 35]

Date:
NCB No. and title:
Page of pages

We hereby declare our intent to associate with the following firms for the purpose of forming
a [insert here ‘joint venture’J.:

[Insert the names of the other JV Members here]

[Insert the name of the Lead Member] shall be the Lead Member.

We hereby confirm that we have not associated with any other firms for the purposes of this
assignment and that we will not submit an Application separately from the firms listed above.
Further, we understand that if one of the above JV Members appears as a member in more

than one Application, all Applications in which the Member appears shall be disqualified.

In the event that this JV is awarded a Contract, we shall perform the works in the composition
and in the form of cooperation described above.

[Signature of the authorised representative of the Member]
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Form CON-2
Historical Contract Non-Performance, Pending
Litigation and
Litigation History

[The following table shall be filled in for the Bidder and for each member of a Joint Venture]

Bidder's Name: [insert full name]

Date: [insert day, month, year]

Joint Venture Member Name:[insert full name]

NCB No. and title: [insert NCB number and title]

Page [insert page number] of [insert total number] pages

Non-Performed Contracts in accordance with Section Ill, Qualification Criteria and Requirements

O Contract non-performance did not occur since 1% January [insert current year number less 5]
specified in Section lll, Qualification Criteria and Requirements, Sub-Factor 2.1.

O Contract(s) not performed since 1% January [insert current year number less 5] specified in
Section Ill, Qualification Criteria and Requirements, requirement 2.1

Year Non- Contract Identification Total Contract
performed Amount (current
portion of value, currency,

contract exchange rate
and EUR
equivalent)

linsert  |[insert amount Contract Identification: [indicate complete contractfinsert amount]
year] and percentage] name/ number, and any other identification]

Name of Employer: [insert full name]
Address of Employer: [insert street/city/country]

Reason(s) for non-performance: [indicate main
reason(s)]
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Pending Litigation, in accordance with Section I, Qualification Criteria and Requirements

O No pending litigation in accordance with Section Ill, Qualification Criteria and Requirements, Sub-

Factor 2.3.

O Pending litigation in accordance with Section Ill, Qualification Criteria and Requirements, Sub-
Factor 2.3 as indicated below.

Year of Amount in Contract Identification Total Contract
dispute dispute Amount
(currency) (currency), EUR
Equivalent
(exchange rate)
[insert [insert amount] Contract Identification: [indicate complete | [insert amount]
year] contract name, number, and any other

identification]

Name of Employer: [insert full name]
Address of Employer: [insert
street/city/country]

Matter in dispute: [indicate main issues in
dispute]

Party who initiated the dispute: [indicate
“Employer” or “Contractor’]

Status of dispute: [Indicate if it is being
treated by the Adjudicator, under
Arbitration or being dealt with by the
Judiciary]
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Form FIN-3.1
Financial Situation and Performance

[The following table shall be filled in for the Bidder and for each JV Member]

Bidder's Name: [insert full name]

Date: [insert day, month, year]

Joint Venture Member Name:[insert full name]

NCB No. and title: [insert NCB number and title]

Page [insert page number] of [insert total number] pages

1. Financial data

Type of Financial information| Historic information for previous _[insert number] years,

in [insert in words]
(currency) (amount in currency, currency, exchange rate, EUR
equivalent)

Year 1 Year 2 Year 3 Year4 Year 5

Statement of Financial Position (Information from Balance Sheet)

Total Assets (TA)

Total Liabilities (TL)

Total Equity/Net Worth (NW)

Current Assets (CA)

Current Liabilities (CL)

Working Capital (WC)

Information from Income Statement

Total Revenue (TR)

Profits Before Taxes (PBT)

Cash Flow Information

Cash Flow from Operating
Activities
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2. Financial documents

The Bidder and its parties shall provide copies of financial statements for [number] years pursuant
Section lll, Qualifications Criteria and Requirements, Sub-factor 3.3 and 3.4. The financial
statements shall:

(a) reflect the financial situation of the Bidder or JV member, and not an affiliated entity
(such as parent company or subsidiary).

(b) be independently audited or certified in accordance with local legislation.
(c) be complete, including all notes to the financial statements.
(d) correspond to accounting periods already completed and audited.

[0 Attached are copies of financial statements® for the Five (5) years required above; and
complying with the requirements

8 If the most recent set of financial statements is for a period earlier than 12 months from the date of application,
the reason for this should be justified.
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Form FIN-3.2
Average Annual Construction Turnover

[The following table shall be filled in for the Bidder and for each member of a Joint Venture]

Bidder's Name: [insert full name]

Date: [insert day, month, year]

Joint Venture Member Name:[insert full name]

NCB No. and title: [insert NCB number and title]

Page [insert page number] of [insert total number] pages

Annual turnover data (construction only)

Year Amount Exchange rate EUR
Currency: EURO 11

[indicate [insert amount and indicate

calendar currency]

year]

Average Annual
Construction
Turnover *

*

Total EUR equivalent for all years divided by the total number of years. See Section I,
Qualification Criteria and Requirements, Clause 3.2.
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Form FIN-3.3
Sources of Finance

[The following table shall be filled in for the Bidder and all members combined in case of a Joint
Venture]

Specify proposed sources of financing, such as liquid assets, unencumbered real assets,
lines of credit, and other financial means, net of current commitments, available to meet the
total construction cash flow demands of the subject contract or contracts as specified in
Section Ill, Evaluation and Qualification Criteria.

Financial Resources

No. Source of financing Amount (EUR equivalent)

1
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Form FIN-3.4
Current Contract Commitments / Works in
Progress

[The following table shall be filled in for the Bidder and all members combined in case of a Joint
Venture]

Bidders and each member to a JV should provide information on their current
commitments on all contracts that have been awarded, or for which a letter of intent
or acceptance has been received, or for contracts approaching completion, but for
which an unqualified, full completion certificate has yet to be issued.

Current Contract Commitments

Value of Average Monthl
Employer’s Outstanding Estimated Invoi?:in Overy
No. | Name of Contract Contact Address, Work Completion ing
Last Six Months
Tel, Fax [Current EUR Date
. [EUR / month]
Equivalent]
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Form EXP-4.1
General Construction Experience

[The following table shall be filled in for the Bidder and in the case of a JV Bidder, each
Member]

Bidder's Name: [insert full name]

Date: [insert day, month, year]

Joint Venture Member Name:[insert full name]

NCB No. and title: [insert NCB number and title]

Page [insert page number] of [insert total number] pages

[Identify contracts that demonstrate continuous construction work over the past [number]
years pursuant to Section Ill, Qualification Criteria and Requirements, Sub-Factor 4.1. List

contracts chronologically, according to their commencement (starting) dates.]

Name of Employer: [indicate full name]
Address: [indicate street/number/city/country]

Starting| Ending Contract Identification Role of Bidder
Year Year
[indicate | [indicate | Contract name: [insert full name] [insert "Prime
year] year] | Brief Description of the Works performed by the Contractor” or “JV
Bidder: [describe works performed briefly] Member” or
Amount of contract: [insert amount in currency, "Subcontractor” or
mention currency used, exchange rate and EUR "Management
equivalent] Contractor’]

Contract name: [insert full name]
Brief Description of the Works performed by the

Name of Employer: [indicate full name]
Address: [indicate street/number/city/country]

[insert "Prime
Contractor” or “JV

Bidder: [describe works performed briefly] Member” or
Amount of contract: [insert amount in currency, "Subcontractor” or
mention currency used, exchange rate and EUR "Management
equivalent] Contractor’]

Contract name: [insert full name]
Brief Description of the Works performed by the

Name of Employer: [indicate full name]
Address: [indicate street/number/city/country]

[insert "Prime
Contractor” or “JV

Bidder: [describe works performed briefly] Member” or
Amount of contract: [insert amount in currency, "Subcontractor” or
mention currency used, exchange rate and EUR "Management
equivalent] Contractor’]

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



Section IV. Qualification and Bidding Forms 74

Form EXP-4.2 (a)
Specific Construction and Contract Management
Experience

The following table shall be filled in separately for contracts performed by the Bidder or
each member of a Joint Venture, during the past Five (5) years

Bidder's Name: [insert full name]

Date: [insert day, month, year]

Joint Venture Member's Name:[insert full name]

NCB No. and title: [insert NCB number and title]

Page [insert page number] of [insert total number] pages

L Information
Similar Contract No.
[insert number] of [insert
number of similar contracts
required]
Contract Identification [insert contract name and number, if applicable]
Award date [insert day, month, year, i.e., 15 June, 2015]
Completion date [insert day, month, year, i.e., 03 October, 2017]
Role in Contract Prime Member in Management Sub-
[check the appropriate box] Contractor JV Contractor contractor
O O O O

Total Contract Amount [insert total contract amount in | EUR [insert Exchange rate and

local currency] total contract amount in EUR

equivalent]
If member in a JV or finsert a finsert total | [insert exchange rate and total
subcontractor, specify percentage contract contract amount in EUR
participation in total Contract amount] amount in equivalent]
amount local
currency]

Employer's Name: [insert full name]
Address: [indicate street / number / town or city / country]
Telephone/fax number [insert telephone/fax numbers, incl. country/city area codes]
E-mail: [insert e-mail address, if available]
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Similar Contract No. Information
[insert number] of [insert number of
similar contracts required]
Description of the similarity in
accordance with Sub-Criterion 4.2
of Section Il
1. Physical size of required works |[insert physical size of items]
items
2. Complexity [insert description of complexity]
3. Methods/Technology [insert specific aspects of the methods/technology
involved in the contract]
4. Construction rate for key [insert yearly rates and items]
activities
5. Other Characteristics [insert other characteristics as described in Section
VIl, Scope of Works]
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Form EXP-4.2 (b)
Construction Experience in Key Activities

Bidder's Name: [insert full name]

Date: [insert day, month, year]
Bidder's JV Member’'s Name: [insert full name]
Subcontractor's Name?® (as per ITB 35): finsert full name]
NCB No. and title: [insert NCB number and title]

Page [insert page number] of [insert total number] pages

1. Key Activity No.
specificity]

One: [insert brief description of the Activity, emphasizing its

Information

Contract Identification

[insert contract name and number, if applicable]

Award date

[insert day, month, year, i.e., 15 June, 2015]

Completion date

[insert day, month, year, i.e., 03 October, 2017]

Role in Contract
[check the appropriate box]

Prime
Contractor
O

Member
: Management
in
Contractor
JV O
O

Sub-
contractor
O

Total Contract Amount

[insert total contract amount in
contract currency(ies)]

EUR [insert exchange rate
and total contract amount
in EUR equivalent]

Quantity (Volume, number or rate
of production, as applicable)
performed under the contract per
year or part of the year
[Insert extent of participation
indicating actual quantity of key
activity successfully completed in
the role performed]

Total quantity in
the contract

(i)

Percentage
participation

(ii)

Actual
Quantity
Performed

() x (ii)

Year 1

Year 2

Year 3

Year 4

Employer's Name:

[insert full name]

% If applicable
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Information

Address: [indicate street / number / town or city / country]

Telephone/fax number [insert telephone/fax numbers, including country and
city area codes]

E-mail: [insert e-mail address, if available]

Description of the key activities in
accordance with Sub-Factor 4.2(b
of Section lII:

[insert response to inquiry indicated in left
column]

2. Key Activity No. Two

3. Key Activity No. Three

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



Section IV. Qualification and Bidding Forms 78

Optional: Form EQP—4.3
Specific Construction Equipment

Not Applicable
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Form CER-5.1
Certification

NOT APPLICABLE
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Form ESHS EXP-5.2

[The following table shall be filled by the Applicant or each member of a Joint Venture,
whose part in the JV is substantial (more than 40 (forty) % of the works)]

Applicant’s Legal Name: [insert full name]
Date: [insert day, month, year]
NCB No.: [insert International competitive bidding number]

The Applicant shall demonstrate: | Information and | ESHS
Documentation level
1 | - the existence of an Environmental | __[Provide relevant details of the | @
Policy and its application and Corporate Values or similar policy
enforcement in project documents and declarations] ©
implementation by a) own
workforce and b) subcontractors.

[insert brief description or, if applicable, short abstract of the documentation annexed]

2 | - the existence of an Environmental | __[Provide details of the| @
Management System, incl. an organizational set-up and
adequate organizational set-up for | procedures for relevant issues within ©
definition, enforcement and your company, for qualification
monitoring. details of relevant key staff see Form

5.6]

[insert brief description or, if applicable, short abstract of the documentation annexed]

3 | - that all members of a JV, suppliers, | __[Provide information on| @
subcontractors and temporary a) how awareness, know how
workforce a) are aware of and b) transfer and  enforcement is | ©
comply with the Environmental implemented to external partners

Management System. b) nature, content and frequency of

internal trainings to employees.]

[insert brief description or, if applicable, short abstract of the documentation annexed]

4 - NOT APPLICABLE (3]

[insert brief description or, if applicable, short abstract of the documentation annexed]
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Form ENV-5.3
Environmental Management Capacity

[The following table shall be filled by the Applicant or each member of a Joint Venture,
whose part in the JV is substantial (more than 40 (forty) % of the works)]

Applicant’s Legal Name: [insert full name]
Date: [insert day, month, year]
NCB No.: [insert International competitive bidding number]

The Applicant shall demonstrate: | Information and | ESHS
Documentation level
1 | - the existence of an Environmental | __ [Provide relevant details of the | @
Policy and its application and Corporate Values or similar policy ®
enforcement in project documents and declarations]__
implementation by a) own
workforce and b) subcontractors.

[insert brief description or, if applicable, short abstract of the documentation annexed]

2 | - the existence of an Environmental | __[Provide details of the | @
Management System, incl. an organizational set-up and
adequate organizational set-up for | procedures for relevant issues within ©
definition, enforcement and your company, for qualification
monitoring. details of relevant key staff see Form

5.6]

[insert brief description or, if applicable, short abstract of the documentation annexed]

3 | - that all members of a JV, suppliers, | __[Provide information on| @
subcontractors and temporary a) how awareness, know how
workforce a) are aware of and b) transfer and  enforcement s | ©
comply with the Environmental implemented to external partners

Management System. b) nature, content and frequency of

internal trainings to employees.]

[insert brief description or, if applicable, short abstract of the documentation annexed]

4| - NOT APPLICABLE (3]

[insert brief description or, if applicable, short abstract of the documentation annexed]
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Form OHSAS-5.4
Occupational Health and Safety Capacity

[The following table shall be filled by the Applicant or each member of a Joint Venture,
whose part in the JV is substantial (more than 40 (forty) % of the works)]

Applicant’s Legal Name: [insert full name]
Date: [insert day, month, year]
NCB No.: [International competitive bidding number]

The Applicant shall ] ESHS
1 - the existence of an __[Provide a policy document and the index | @
Occupational Health & Safety | of the Occupational Health & Safety manual
Policy or other relevant documents and | ©
declarations] _

[insert brief description or, if applicable, short abstract of the documentation annexed]

2 - the existence of management | __[Provide details of the organizational set- | @ @
system, incl. an adequate up and procedures for health and safety
organizational set-up for issues  within  your company, for
definition, enforcement and qualification details of relevant key staff see
monitoring. Form 5.6]

[insert brief description or, if applicable, short abstract of the documentation annexed]
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Form LOC-5.5
Socially Responsible Works Implementation

[The following table shall be filled by the Applicant or each member of a Joint Venture,
whose part in the JV is substantial (more than 40 (forty) % of the works)]

Applicant’s Legal Name: [insert full name]
Date: [insert day, month, year]
NCB No.: [insert International competitive bidding number]

The Applicant shall . ESHS
demonstrate: Documentation level
1 - a strategy for staff and labour | _[Provide information and relevant documents, if | @
incl. recruitment of temporary | @l_ [3)

workforce and local labour,
worker grievance mechanism,
etc.

[insert brief description or, if applicable, short abstract of the documentation annexed]

2 - a comprehensive strategy for | __[Please provide supporting evidence
ensuring public health and
safety, including programs and
procedures to combat the
spread of communicable
diseases (incl. HIV/AIDS).

[insert brief description or, if applicable, short abstract of the documentation annexed]

3 - acomprehensive strategy for __[Provide information and relevant documents,
staff accommodation, e.g. ifany]

worksite camps, house rental,
security, etc.

[insert brief description or, if applicable, short abstract of the documentation annexed]

4 - a comprehensive training _[Provide information and relevant documents, if | @
strategy for transfer of ESHS any] _ [3)
knowhow to temporary

workforce and subcontractors

[insert brief description or, if applicable, short abstract of the documentation annexed]

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



Section IV. Qualification and Bidding Forms

84

Form COC-5.6

Ethical Business Principles

[The following table shall be filled by the Applicant or each member of a Joint Venture,
whose part in the JV is substantial (more than 40 (forty) % of the works)]

Applicant’s Legal Name: [insert full name]
Date: [insert day, month, year]
NCB No.: [insert International competitive bidding number]

0 Abolishment of Child Labour

The Applicant shall . ESHS
demonstrate: Documentation level
1 - that ILO core labour Our business operations respect the core | Pass/
standards'® are fully respected | labour standards on: fail
in business operations by [0 Freedom of Association
explicitly ticking the boxes. O] Elimination of Forced Labour (2]
[J Non-Discrimination ®

[insert brief description or, if applicable, short abstract of the documentation annexed]

2 - the existence of a declaration
on ethical business principles

or similar declaration.

__[Provide written information and evidence
on business principles (code of conduct,
confiict of interest, bribery, corruption, bid-
rigging, unfair competition, insider rules,
confidentiality, money-laundering, etc.)]

[insert brief description or, if applicable, short abstract of the documentation annexed]

the existence of an adequate
organizational set-up to define,
enforce and monitor the
ethical business principles.

__[Provide details of the organizational set-
up and staffing of the relevant department,
for qualification details of relevant key staff
see Form 5.6]

[insert brief description or, if applicable, short abstract of the documentation annexed]

4 - that all members of a JV,
suppliers (in particular those
for major supply items),
subcontractors and temporary
workforce a) are aware of and
b) comply with these
principles.

__[Provide information on
a) how awareness, know how transfer and
enforcement is implemented to external
partners

b) nature, content and frequency of internal
trainings to employees.]

10 See relevant ILO conventions C087, C098, C029, C105, C100, C111, C138, C182. In case ILO conventions
have not been fully ratified or implemented in the Employer’s country the Applicant / Bidder / Contractor shall,

to the satisfaction of the Employer and AUDA-NEPAD SIFA Project/KfW, propose and implement appropriate
measures in the spirit of the said ILO conventions.
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[insert brief description or, if applicable, short abstract of the documentation annexed]
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Form PR-5.7
List of Available ESHS and Construction Personnel

Complete the list below to demonstrate the extent to which you have access (internally / externally) to ESHS and Construction expertise required
for personnel profiles described in Section VII; Scope of Works. Do not attach CVs as no personnel evaluation is carried out at the qualification
stage. Itis understood that qualified Bidders are not required to include staff named below into the proposal.

Relevant
Designation, in Years of Relationship Country / Project
Name accprdance with Education/ Professional W|th /. Years Regional Refer.en.ces Languages
Section VII, Scope Degree Experience within the Exparience (Description of
of Works P Bidder'! P project-related

experience)

1 For freelance experts (e.g. with retainer contracts or formal agreements) indicate “FE” and how long the expert has been associated with the Applicant. For sub-consultant
staff indicate “Sub”. Staff from affiliated firms of the Applicant shall be considered as sub-consultant staff.
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BIDDING FORMS

LETTER OF BID

[The Bidder shall prepare his Letter of Bid on a Letterhead paper specifying his name and
address]

Date:
NCB No.:

To:

We, the undersigned, declare that:

(a) We have examined and have no reservations to the Bidding Documents, including
Addenda issued in accordance with Instructions to Bidders (ITB 8) ;

(b) We have no conflict of interest in accordance with ITB 4;

(c) We have not been suspended nor declared ineligible by the Employer based on
execution of a Bid Securing Declaration in the Employer’s country in accordance with
ITB 4.4;

(d) We offer to execute in conformity with the Bidding Documents the following Works:

(e) The total price of our Bid, excluding taxes and excluding any discounts offered in item (f)

below is:

i) In case of only one lot, total price (excluding taxes) of the Bid

ii) In case of multiple lots, total price (excluding taxes) of each lot

iii) In case of multiple lots, total price (excluding taxes) of all lots (sum of all lots)
iv) In case of acceptance of [indicate any technical alternatives offered in

accordance with ITB 13], total price (excluding taxes)

(f) The discounts offered and the methodology for their application are:
i) The discounts offered are:

ii) The exact method of calculations to determine the net price after application of
discounts is shown below:

(g) Our Bid shall be valid for a period of days from the date fixed for
the bid submission deadline in accordance with the Bidding Documents, and it shall
remain binding upon us and may be accepted at any time before the expiration of that
period;

(h) If our Bid is accepted, we commit to obtain a performance security in accordance with
ITB 42 of the Bidding Documents;

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



Section IV. Qualification and Bidding Forms 88

(i) We are not participating, as a Bidder, in more than one Bid in this bidding process in
accordance with ITB 4.2(e), other than alternative Bids submitted in accordance with ITB
13;

(j) We understand that this Bid, together with your written acceptance thereof included in
your notification of award, shall constitute a binding contract between us, until a formal
contract is prepared and executed; and

(k) We acknowledge and agree that the Employer reserves the right to annul the bidding
process and reject all Bids at any time prior to contract award without thereby incurring
any liability to us;

()  We hereby certify that we have taken steps to ensure that no person acting for us or on
our behalf will engage in any type of fraud and corruption.

Name of the Bidder*
Name of the person duly authorized to sign the Bid on behalf of the Bidder**

Title of the person signing the Bid

Signature of the person named above

Date signed day of

Note: AUDA-NEPAD SIFA Project Procurement office collects and uses your personal
information for “Procurement Process” and publishes same on the AUDA-NEPAD SIFA
Project website when contract is awarded. The collection and use of Personal Data of
Consultant(s) intending to compete and deliver services or goods to the either individually or
as a firm will only be used after consent has been granted by the Consultant(s). The protection
of the personal data provided will be the responsibility of the and same shall be kept for a
period strictly necessary for the purpose set out. This privacy notice supplements the AUDA-
NEPAD SIFA Project standard privacy notice and should be read in conjunction with the
same available on AUDA-NEPAD SIFA Project website https://www.nepad.org

*: In the case of the Bid submitted by a JV specify the name of the JV as Bidder

**: Person signing the Bid shall have the power of attorney, duly notarised given by the
Bidder to be attached with the Bid
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APPENDIX TO BID
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Summary of Payment Currencies

Table C1: Option A — Foreign Currency (Euro)
To be used only with Option A
“Bidders to quote entirely Euros ” (Sub-clause QBDS 15.1)

.......... [Insert name of Section of the Works]

A B C D
Name of Amount of Rate of Foreign currency Percentage of
payment currency exchange equivalent Total Bid Price
currency C=AxB (TBP)
100xC
TBP
Local currency:
N/A N/A N/A N/A
Foreign
currency: EUR
Total Bid Price
in:
EUR
Provisional
sums expressed | 30,997.00
in EUROS
TOTAL BID
PRICE (including
provisional sum)
EUR
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Table C2: Option A — Local Currency
To be used only with Option A
“Bidders to quote entirely in either foreign (preferably Euros) or in local currency” (Sub-
clause QBDS 15.1)

Not Applicable
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Table C3: Option B
NOT APPLICABLE

To be used only with Option B
“Bidders allowed to quote in local and foreign currencies” (Sub-Clause BDS 15.1)
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SCHEDULES

Bill of Quantities in Annex

Comply with the Price Schedules and Estimated Details attached in the

annexes

Rates and prices shall exclude taxes and the Schedules shall identify the (a) import
duties and (b) taxes, fees, levies and other charges estimated in accordance with ITB
14.7, as separate amounts. Information on applicable tax exemptions is provided in
Sub-Clause 14.1 (b) of the Particular Conditions of Contract.

The Schedules must be prepared in accordance with the currency alternative retained
in QBDS - ITB 15.1.

[Insert the text below, modified to reflect the particulars of the project, as preamble to the Bill

of Quantities]

Preamble

The Bill of Quantities shall be read in conjunction with the Instructions to Bidders,
General and Special Conditions of Contract, Technical Specifications, and Drawings.

The quantities given in the Bill of Quantities are estimated and provisional, and are
given to provide a common basis for bidding. The basis of payment will be the actual
quantities of work ordered and carried out, as measured by the Contractor and verified
by the Engineer and valued at the rates and prices bid in the priced Bill of Quantities,
where applicable, and otherwise at such rates and prices as the Engineer may fix
within the terms of the Contract.

The rates and prices bid in the priced Bill of Quantities shall, except insofar as it is
otherwise provided under the Contract, include all Constructional Plant, labour,
supervision, materials, erection, maintenance, insurance, profit, taxes, and duties,
together with all general risks, liabilities, and obligations set out or implied in the
Contract.

A rate or price shall be entered against each item in the priced Bill of Quantities,
whether quantities are stated or not. The cost of Iltems against which the Contractor
has failed to enter a rate or price shall be deemed to be covered by other rates and
prices entered in the Bill of Quantities.

The whole cost of complying with the provisions of the Contract shall be included in
the Items provided in the priced Bill of Quantities, and where no ltems are provided,
the cost shall be deemed to be distributed among the rates and prices entered for the
related Items of Work.

General directions and descriptions of work and materials are not necessarily
repeated nor summarised in the Bill of Quantities. References to the relevant sections
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10.

of the Contract documentation shall be made before entering prices against each item
in the priced Bill of Quantities.

Provisional Sums included and so designated in the Bill of Quantities shall be
expended in whole or in part at the direction and discretion of the Engineer in
accordance with Sub-Clause 13.5 and Clause 13.6 of the General Conditions.

The method of measurement of completed work for payment shall be in accordance
with [insert the name of a standard reference guide, or full details of the methods to
be used]."

Any arithmetic errors in computation or summation will be corrected by the Employer
as follows:

(a) where there is a discrepancy between amounts in figures and in words, the
amount in words will govern; and

(b) where there is a discrepancy between the unit rate and the total amount
derived from the multiplication of the unit price and the quantity, the unit rate
as quoted will govern, unless in the opinion of the Employer, there is an
obviously gross misplacement of the decimal point in the unit price, in which
event the total amount as quoted will govern and the unit rate will be corrected.

Rock is defined as all materials that, in the opinion of the Engineer, require blasting,
or the use of metal wedges and sledgehammers, or the use of compressed air drilling
for their removal, and that cannot be extracted by ripping with a tractor of at least 150
brake hp with a single, rear-mounted, heavy-duty ripper.

12

The method of measurement should be spelled out precisely in the Preamble to the Bill of Quantities,
describing for example the allowances (if any) for timbering in excavation, etc. Many national
standard reference guides have been prepared on the subject, and one such guide is the Standard
Method of Measurement of the U.K. Institution of Civil Engineers.
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ENVIRONMENTAL, SOCIAL, HEALTH AND SAFETY (ESHS) CosT
SCHEDULE

BILL OF QUANTITIES

[Before preparing and adapting the requirements or specifications listed hereafter the
explanations to Section VII, 1 b) - Specifications for Environmental, Social, Health and Safety
Management (ESHS) of the Works should be duly considered.]

[This Cost Schedule should be inserted into the Bill of Quantities under the Bill “General
Items”. Amendments to the ESHS Specifications, if any, may require adjustment of the ESHS
Cost Schedule]

Bill No. 1: General Items — ESHS Cost Schedule

ltem N° Description sii'ii‘?’i- Unit Amount
cations [EURO]
Clause N°
ESHS 1 Resources allocated to ESHS Clause 4 Lump
management sum
ESHS 2 Drafting and updating the ESHS | Clauses 1, 2, | Lump [Cost ESHS
documentation, reporting, 3,5,6,7,9 sum 1 should
inspections exclude all or
part of the
costs of
those tasks]
ESHS 3 Implementation of the Health Clauses 1,9, | Lump [Cost ESHS
and Safety Plan: 2110 25,27 | sum 1 should
Meetings, health care centre, to 35, 37, 38 exclude all or
medical check-ups, emergencies part of the
and evacuations, safety protective costs of
equipment, hygiene those tasks]
ESHS 4 Accommodation, drinking Clauses 36,
water, meals and transportation | 40, 41
of staff (*)
(*) : The Bidder shall detail the {The cost for
financial conditions of the supply s:te' e
of accommodation, meals and mobilization
transport to its staff: should
— Accommodation Lump exclude all or
part of the
sum
costs of
— Meals Lump those tasks]
sum
— Transport Lump
sum
ESHS 5 Training and local recruitment Clauses 8, Lump [Cost ESHS
management costs 39 sum 1 should
exclude all or
part of the
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ltem N° Description sii'ii‘?’i- Unit Amount
cations [EURO]
Clause N°
costs
associated to
those tasks]
ESHS 6 Protection of adjacent areas, Clauses 10, Lump
biodiversity, prevention of 11,12, 17, sum
erosion and wastewater 18
management
ESHS 7 Traffic, noise and atmospheric Clauses 13, Lump
emissions management, land 14, 42, 43, sum
take 44
ESHS 8 Waste and hazardous products | Clauses 15, Lump
management 26 sum
ESHS 9 Vegetation clearing and site Clauses 16, Lump [The cost for
rehabilitation 19, 20 sum “site
mobilization”
should
exclude all or
part of the
costs
associated to
those tasks]
Total for Bill ESHS

ESHS costs are deemed to cover operations on all Sites (as defined in Clause 1.3 of ESHS
Specifications)

Interim payment certificates shall include the portion of each ESHS cost amounting to the
percentage of the actual progress achieved in executing the ESHS measures in compliance
with the ESHS Specifications and approved by the Engineer.
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TECHNICAL PROPOSAL
- Environmental, Social, Management Plan (ESMP) Methodology
- Site Organization and Method Statement
- Construction Schedule
- Personnel proposed (forms PER-1 and PER-2)

- Equipment proposed (form EQU)
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Environmental, Social, Management Plan (ESMP) Methodology

[Before preparing and adapting the requirements or specifications listed hereafter the
explanations to Section VII, 1 b) - Specifications for Environmental, Social, Health and
Safety Management (ESHS) of the Works should be duly considered.]

The Bidder shall provide an Environmental and Social Management Plan (ESMP)
Methodology providing information on how the Bidder shall meet those requirements and
objectives, which are specified in Section VII, Works Requirements - ESHS Specifications.

The ESMP Methodology submitted shall be in the form of a preliminary draft of the
Environmental and Social Management Plan (ESMP), the content of which is detailed in
Appendix 1 to ESHS Specifications.

Information should be provided on all items of the above mentioned table of contents.

In order to address the highly sensitive ESHS issues highlighted during the project’s
environmental and social impact assessment, the ESMP Methodology shall provide detailed
information on the management of the following items:

(a) ESHS resources and facilities and ESHS monitoring organization;

(b)  Project Areas description (base camps, quarries, borrow pits, storage areas);

(c) Health & Safety on Project Areas;

(d) Local recruitment and ESHS trainings of local staff (capacity building), ESHS
trainings of subcontractors and local partners (transfer of knowledge);

(e) Relations with stakeholders, information and consultation of local communities and
authorities;

(f)  Traffic management;

(g) Hazardous products;

(h)  Wastewater (effluents);

(i)  Protection of water resources;

()  Atmospheric emissions, noise and vibrations;

(k)  Waste management;

(I)  Biodiversity: protection of fauna and flora;

(m) Site rehabilitation and revegetation;

(n)  Erosion and sedimentation;

(o) Control of infectious and communicable diseases (HIV/AIDS, malaria...).

A Bid for which the ESMP Methodology is evaluated as non-substantially responsive (i.e. with
material deviation, reservation or omission) to the ESHS Specifications shall be rejected.
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Section IV. Qualification and Bidding Forms

Site Organization and Method Statement

Each Bidder shall set out details of the Site Organization and Method Statement for
the Works to demonstrate how it will meet the Employer’s objective and requirements.
As a minimum, the Method Statement shall address the following:

(@)

Details of the arrangements and methods which the Bidder proposes to
implement for the construction of the Works, in sufficient detail to demonstrate
their adequacy to achieve the requirements of the Contract including completion
within the Time for Completion stated in the Particular Conditions of Contract;

Outline of the arrangements of the Bidder to manage coordination of Site access;

Comments on the geotechnical and subsurface aspects of the Works including
materials, material sources and any constraints;

Comments on any offshore or waterfront aspects of the Works (if relevant);
Comments on logistics and traffic management [as may be appropriate],

Outline of the arrangements and organisation of the Bidder to ensure compliance
with the Works Requirements;

Outline of the arrangements of the Bidder to carry out testing upon completion
as specified in the Works Requirements;

[Insert other information, as may be appropriate].
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Construction Schedule

Each Bidder shall set out a detailed Program and Schedule for mobilisation and
construction of the Works to be performed, including estimated starting and finishing
dates for individual components and identification of major milestones and critical
path. The proposed Program and Schedule shall be developed according to Works
Requirements and shall address the following:

(a) Details of the proposed schedule for obtaining permits that may be necessary
in order to commence the Works, including the preparation of required studies,
supporting information, and applications;

(b)  Details of the proposed timeline for carrying out the Works within the Time for
Completion, in the form of a bar chart showing notably the critical path;

(c) Details of the proposed timeline for the testing, commissioning and handing
over of the completed Works;

(d)  Other proposed measures as may be appropriate.
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PERSONNEL

Form PER-1: Proposed Personnel

Bidders should provide the names of suitably qualified personnel to meet the specified
requirements stated in Section Ill, Evaluation and Qualification Criteria. The data on
their experience should be supplied using the Form below for each candidate.

1. Title of position*

Name

2. Title of position*

Name

3. Title of position*

Name

4. Title of position*

Name

*As listed in Section lll, Evaluation and Qualification Criteria.
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Form PER-2: Resume of Proposed Personnel

Name of Bidder

Position
Personnel Name Date of birth
information
Professional qualifications
Present Name of employer

employment

Address of employer

Telephone Contact (manager / personnel
officer)

Fax E-mail

Job title Years with present employer

Summarize professional experience over the last 20 years, in reverse chronological
order. Indicate particular technical and managerial experience relevant to the project.

From To Company / Project / Position / Relevant technical and
management experience
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Form EQU: Equipment

The Bidder shall provide adequate information to demonstrate clearly that it has the
capability to meet the requirements for the key equipment listed in Section llI,
Evaluation and Qualification Criteria. A separate Form shall be prepared for each item
of equipment listed, or for alternative equipment proposed by the Bidder.

Item of equipment

Equipment |Name of manufacturer Model and power rating
information

Capacity Year of manufacture
Current Current location
status

Details of current commitments

Source Indicate source of the equipment
O Owned [ORented OLeased 0O Specially manufactured

Omit the following information for equipment owned by the Bidder.

Owner Name of owner

Address of owner

Telephone Contact name and title

Fax Telex

Agreement | Details of rental / lease / manufacture agreements specific to the
s project
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BID SECURITY

Beneficiary: [Insert name and Address of Purchaser]
Date: [Insert date of issue]
BID GUARANTEE No.: [Insert guarantee reference number]

Guarantor: [Insert name and address of place of issue, unless indicated in the
letterhead]

We have been informed that [Insert name and address of the bidder, which in the
case of a joint venture shall be the name and address of the joint venture] (hereinafter
called “the Applicant’) has submitted or will submit to the Beneficiary its bid
(hereinafter called “the Bid”) for the execution of [Insert project, object of the
contract/brief description of the works] under Invitation for Bids No. [Insert tender
number] (“the IFB”).

Waiving all objections and defences, we, as Guarantor, hereby irrevocably and
independently undertake to pay the Beneficiary any sum or sums not exceeding in
total an amount of [Insert guarantee amount and currency in words and figures] upon
receipt by us of the Beneficiary’s first demand, supported by the Beneficiary’s
statement, whether in the demand itself or a separate signed document
accompanying or identifying the demand, stating that either the Applicant:

(a) Has withdrawn its Bid during the period of bid validity set forth in the Applicant’s
Bid Submission Form (the Bid Validity Period”); or

(b) Having been notified of the acceptance of its Bid by the Beneficiary during the Bid
Validity Period, (i) has failed to sign the contract agreement, or (ii) has failed to
furnish the performance security, in accordance with the Instructions to Bidders
(“ITB”) of the Beneficiary’s bidding document.

This guarantee shall expire not later than [Insert expiry date]'>.

By this date we must have received any claims for payment by letter or encoded
telecommunication.

It is understood that you will return this guarantee to us on expiry or after payment of
the total amount to be claimed hereunder.

[As preferred option regarding guarantee rules insert’*: This guarantee is subject to
the Uniform Rule for Demand Guarantees (URDG) 2010 Revision, ICC Publication
No. 758.]

Place, date Guarantor’s authorized
signature(s)

BPursuant to ITB Clause 19.3 the guarantee must be valid for at least 42 days beyond the bid
validity.

4 In the case the issuing bank will not add the preferred option, the following must be added
instead: This guarantee is governed by the laws of [Insert country of jurisdiction]. Note: the country
of jurisdiction shall be the country where the bank’s branch issuing the guarantee is physically
located.
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Section V. Eligibility Criteria

Eligibility in KFW-Financed Procurement

1. Consulting Services, Works, Goods, Plant and Non-Consulting Services are
eligible for KfW financing regardless of the country of origin of the Contractors
(including Subcontractors and suppliers for the execution of the Contract),
except where an international embargo or sanction by the United Nations, the
European Union or the German Government applies.

2. Applicants/Bidders (including all members of a Joint Venture and proposed or
engaged Subcontractors) shall not be awarded a KfW-financed Contract if, on
the date of submission of their Application/Offer or on the intended date of
Award of a Contract, they:

2.1 are bankrupt or being wound up or ceasing their activities, are having their
activities administered by courts, have entered into receivership, or are in
any analogous situation;

2.2 have been

(a) convicted by a final judgement or a final administrative decision or
subject to financial sanctions by the United Nations, the European
Union and/or the German Government for involvement in a criminal
organisation, money laundering, terrorist-related offences, child labour
or trafficking in human beings; this criterion of exclusion is also
applicable to legal Persons, whose majority of shares are held or
factually controlled by natural or legal Persons which themselves are
subject to such convictions or sanctions;

(b) convicted by a final court decision or a final administrative decision by
a court, the European Union or national authorities in the Partner
Country or in Germany for Sanctionable Practice during any Tender
Process or the performance of a Contract or for an irregularity affecting
the EU’s financial interests, unless they provide supporting information
together with their Declaration of Undertaking (Form available as
Appendix to the Application/Offer which shows that this conviction is
not relevant in the context of this Contract and that adequate
compliance measures have been taken in reaction;

2.3 have been subject within the past five years to a Contract termination fully
settled against them for significant or persistent failure to comply with their
contractual obligations during Contract performance, unless this
termination was challenged and the dispute resolution is still pending or
has not confirmed a full settlement against them;

2.4 have not fulfilled applicable fiscal obligations regarding payments of taxes
either in the country where they are constituted or the PEA’s country;

2.5 are subject to an exclusion decision of the World Bank or any other
multilateral development bank and are listed in the respective table with
debarred and cross-debarred firms and individual available on the World
Bank’s website https://www.worldbank.org/en/projects-

AUDA-NEPAD/KfW/201569052/FW1/KEN/005


https://www.worldbank.org/en/projects-operations/procurement/debarred-firms

Section V. Eligibility Criteria 106

operations/procurement/debarred-firms or any other multilateral
development bank unless they provide supporting information together
with their Declaration of Undertaking which shows that this exclusion is not
relevant in the context of this Contract or

2.6 have given misrepresentation in documentation requested by the PEA as
part of the Tender Process of the relevant Contract.

3. State-owned entities may compete only if they can establish that they (i) are
legally and financially autonomous, and (ii) operate under commercial law. To
be eligible, a state-owned entity shall establish to Kf\W’s satisfaction, through all
relevant documents, including its charter and other information KfW may
request, that it: (i) is a legal entity separate from their state (ii) does not currently
receive substantial subsidies or budget support; (iii) operates like any
commercial enterprise, and, inter alia, is not obliged to pass on its surplus to
their state, can acquire rights and liabilities, borrow funds and be liable for
repayment of its debts, and can be declared bankrupt.
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Section VI. KfW Policy — Sanctionable Practice —
Social and Environmental Responsibility

1. Sanctionable Practice

The PEA and the Contractors (including all members of a Joint Venture and
proposed or engaged Subcontractors) must observe the highest standard of ethics
during the Tender Process and performance of the Contract.

By signing the Declaration of Undertaking the Contractors declare that (i) they did
not and will not engage in any Sanctionable Practice likely to influence the Tender
Process and the corresponding Award of Contract to the Employers detriment, and
that (ii) in case of being awarded a Contract they will not engage in any
Sanctionable Practice.

Moreover, AUDA-NEPAD and KfW requires to include in the Contracts a provision
pursuant to which Contractors must permit AUDA-NEPAD and KfW and in case of
financing by the European Union also to European institutions having competence
under European law to inspect the respective accounts, records and documents
relating to the Tender Process and the performance of the Contract, and to have
them audited by auditors appointed by AUDA-NEPAD and/or KfW.

AUDA-NEPAD and KfW reserves the right to take any action it deems appropriate
to check that these ethics rules are observed and reserves, in particular, the rights
to:

(a) reject an Offer for Award of Contract if during the Tender Process the Bidder
who is recommended for the Award of Contract has engaged in Sanctionable
Practice, directly or by means of an agent in view of being awarded the
Contract;

(b) declare misprocurement and exercise its rights on the ground of the Funding
Agreement with the PEA relating to suspension of disbursements, early
repayment and termination if, at any time, the PEA, Contractors or their legal
representatives or Subcontractors have engaged in Sanctionable Practice
during the Tender Process or performance of the Contract without the PEA
having taken appropriate action in due time satisfactory to KW to remedy the
situation, including by failing to inform KfW at the time they knew of such
practices.

KfW defines, for the purposes of this provision, the terms set forth below as follows:

Coercive Practice The impairing or harming, or threatening to impair or harm,
directly or indirectly, any person or the property of the person
with a view to influencing improperly the actions of a person.

Collusive Practice An arrangement between two or more persons designed to

achieve an improper purpose, including influencing
improperly the actions of another person.

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



Section VI. KfW Policy — Sanctionable Practice — Social & Environmental Responsibility 108

Corrupt Practice The promising, offering, giving, making, insisting on,
receiving, accepting or soliciting, directly or indirectly, of any
illegal payment or undue advantage of any nature, to or by
any person, with the intention of influencing the actions of any
person or causing any person to refrain from any action.

Fraudulent Practice Any action or omission, including misrepresentation that
knowingly or recklessly misleads, or attempts to mislead, a
person to obtain a financial benefit or to avoid an obligation.

Obstructive Means (i) deliberately destroying, falsifying, altering or

Practice concealing evidence material to the investigation or the
making of false statements to investigators, in order to
materially impede an official investigation into allegations of a
Corrupt Practice, Fraudulent Practice, Coercive Practice or
Collusive Practice, or threatening, harassing or intimidating
any Person to prevent them from disclosing their knowledge
of matters relevant to the investigation or from pursuing the
investigation, or (ii) any act intended to materially impede the
exercise of KfW's access to contractually required information
in connection with an official investigation into allegations of a
Corrupt Practice, Fraudulent Practice, Coercive Practice or
Collusive Practice.

Sanctionable Any Coercive Practice, Collusive Practice, Corrupt Practice,

Practice Fraudulent Practice or Obstructive Practice (as such terms
are defined herein) which is unlawful under the Financing
Agreement.

2. Social and Environmental Responsibility

Projects financed in whole or partly in the framework of Financial Cooperation have
to ensure compliance with international Environmental, Social, Health and Safety
(ESHS) standards (including issues of sexual exploitation and abuse and gender
based violence) Contractors in KfW-financed projects shall consequently
undertake in the respective Contracts to:

(a) comply with and ensure that all their Subcontractors and major suppliers,
i.e. for major supply items comply with international environmental and
labour standards, consistent with applicable law and regulations in the
country of implementation of the respective Contract and the fundamental
conventions of the International Labour Organisation'™ (ILO) and
international environmental treaties and;

5 In case ILO conventions have not been fully ratified or implemented in the Employer's country the
Applicant/Bidder/Contractor shall, to the satisfaction of the Employer and KfW, propose and implement
appropriate measures in the spirit of the said ILO conventions with respect to a) workers grievances on working
conditions and terms of employment, b) child labour, c) forced labour, d) worker’s organisations and e) non-
discrimination.
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(b) implement any environmental and social risks mitigation measures, as
identified in the environmental and social impact assessment (ESIA) and
further detailed in the environmental and social management plan (ESMP)
as far as these measures are relevant to the Contract and implement
measures for the prevention of sexual exploitation and abuse and gender-
based violence.
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PART 2 —- WORKS REQUIREMENTS
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Section VIl. Works Requirements

Contents

1. Specifications
a) Technical Specifications

b) Specifications for Environmental, Social, Health and Safety Management
(ESHS)

c) Personnel Requirements

d) Equipment Requirements

2. Drawings
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1. Specifications
a) Technical Specifications

Attached in Annex
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ENVIRONMENTAL & SOCIAL MANAGEMENT PLAN (ESMP) TEMPLATE

Instructions
The Grantee will include an Environmental and Social Management Plan (ESMP) as an annex in the
implementation agreement between the Grantee and the contractor as his obligation to implement the ESMP
during the works.
This document serves as ESMP template, capturing the typical environmental and social (E&S) impacts and
associated mitigation measures that need to be considered for SIFA Projects that include construction
activities. The Grantee - together with the contractor, if applicable - shall use this ESMP template and adapt
it to the specifications of the construction activities, characteristics and risks as part of the terms of reference
and contract. The ESMP template summarises the key mitigation measures for construction activities per
Project phase (planning, construction/implementation, operation) with the objective for the Grantee to mitigate
negative E&S impacts.
As a minimum, for any construction Project, this ESMP can be used as it is. Ideally, the measures in the
ESMP table below (Chapter Error! Reference source not found. of this ESMP template) should be adapted
fo become specific to the construction activity, especially for larger Projects (e.g. Category B or B+). Measures
that are not applicable can be deleted and additional measures are added.

1. PURPOSE OF THE ESMP

Construction activities can have potential negative E&S impacts, which depend on the Project type and scale,
sensitivity of site, the nature, significance, magnitude and duration of its potential E&S impacts, complexity of
issues raised and reliability of mitigation. The potential E&S impacts have to be managed and mitigated
through an Environmental and Social Management Plan (ESMP).

In the context of the SIFA, construction activities are likely to include workshops and training centres and are
assumed to have low (Category C) or moderate (Category B) with few substantial (Category B+) risks.
The ESMP should include chapters on the following topics:

m  Description of construction activities,

m  Roles and responsibilities,

m  Training requirements,

= Monitoring and reporting.

The main part of the ESMP comprises the mitigation measures with the according means of verification
(indicators), responsibilities and the means of monitoring.

Not listed in this ESMP are the measures that are valid for all Project types as described in the main text of
the SIFA ESMS; these are:

m  Stakeholder Engagement, including the Grievance Mechanism (see also ESMS Annex K -
Grievance Mechanism Template),

m  Workers’ Health & Safety, including Incident Reporting,

m  Minimum Labour Standards.

The Grantee will typically engage a construction contractor to undertake the works.
The ESMP is typically divided into the following three phases:

Preparation phase (conception, planning),

Implementation/ construction phase, and

Operation phase.
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Each phase is further divided into Project relevant topics (e.g. Occupational Health & Safety or Waste
Management. Each topic should provide specific measures, along with means of verification, the provision of
responsibilities and a short description of appropriate monitoring procedures.

2. WHO NEEDS TO FOLLOW THE ESMP?

The overall responsibility for the ESMP lies with the Grantee (Employer). The contractor will be obliged to
support the preparation and ensure the implementation of the ESMP and the respective reporting. The
mitigation measures, responsibilities and monitoring requirements need to be further conveyed to any sub-
contractors engaged by the contractor and/or any suppliers associated with his operations. It is the
responsibility of the contractor that every worker and subcontractor on the ground needs to be aware of the
content of the ESMP and the specific responsibilities under it.

3. ESMP TEMPLATE FOR CONSTRUCTION ACTIVITIES

The ESMP for the contractor should follow the same format as the overall ESMP made available in
connection to the bid. The table below serves as a template and should be adapted to make it more specific
to a particular Project. This is the minimum of measures that need to be considered for construction activities.
Adjust this ESMP to the specific Project, define the frequency of the monitoring procedure and identify if
further management plans have to be prepared.
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115 Section VII. Works Requirements
Phase Topic Measure Means of Responsibility Monitoring
Verification Procedure

Grievance Ensure that all direct and indirect workers have access to and are Grievance Grantee * Review of

Mechanism aware of the Grievance Mechanism where they can raise workplace Mechanism Contractor grievance
relevant complaints anonymously register
Document all grievances from workers, communities and other
stakeholders formulated on a register along with the responses given.

Labour Conditions Ensure minimum legal labour standards as per ILO regulations Grievance Contractor e Inspection
(child/forced labour, sexual assault, no discrimination, equal Mechanism ]Eeporltsb(also
opportunities, working hours, minimum wages) are met. rom abour

PP ! & ! ges) authorities)
Contribution from community in the form labour is allowed, provided « Review of
that contribution is voluntary and does not negatively affect grievance
livelihoods. register and
training records

Labour Conditions Ensure the workforce has access to primary healthcare on site, Observations Contractor e Random site
providing prescriptions. Eﬂr'exan?e inspection
e Asa minimum, first aid kits need to be available on every echanism

construction site.
c Emergency services (next hospital, health centre or doctor) need to be
k=) identified and made available to workers in case of need.
g Ensure provision of H&S and hygienic and sanitary facilities at the site,
,E including shaded welfare areas, bathrooms, changing rooms and
g potable water.
o e Ensure toilets and changing rooms are separated between male
? and female employees.
(] . . .
= Occupational Provide H&S training to contractors and workers on the main riskson ~ Minutes of Contractor * Check training
e Health & Safety workers’ health and safety related to work place, the safe work Meetlngs: Grantee records
o practices, the emergency procedures and the requirement of incident ~ Observations, e Check incidents
qE; reporting. Agrgopriate reports
i H&S and
g' Ensure the use of Personal Protective Equipment (PPE) tailored to the sanitary facilities * Ezggﬁiron

conditions workers are exposed to.

provided at site
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Topic Measure Means of Responsibility Monitoring
Verification Procedure
e Asaminimum foot plus head, hand, ear, eyes protection, ¢ Review of
depending on working position. grievance
records
Occupational Record accidents and near misses continuously. Trainings Contractor e Check training
Health & Safety Implement incentive programme for incident recording. Irec%rd.t Grantee records
ncident  Check incidents
docpmentatlon. reports
Project
reporting.
Biodiversity and Limit vegetation clearing to areas within the site boundary whereitis ~ Vegetation Contractor « Random site
Natural Habitats absolutely necessary to reduce habitat disturbance clearing inspection
. . minimal,
Ensure revegetation of cleared areas (with recovered plants and other Check pre-
appropriate local flora) where possible after construction using native construction
species survey to make
sure that site is
not in wetland
areas
Emissions (Dust, Reduce source of dust emissions at construction sites by watering of Observations Contractor ¢ Random site
Noise, Gases) transportation roads during dry and windy conditions. inspection
e Generally keep roads in good condition. * Inspection of
e Cover truck loads with canvas to avoid dust blow. roads
Using equipment and vehicles in appropriate technical conditions.
Ensure vehicles and equipment are switched off when not in use.
Noise and Vibration Reduce noise and vibration impacts during construction. No work Contractor e Random site

Impacts

Limit the hours of operation for specific pieces of equipment or
operations, especially mobile sources operating through community
areas or close to residential houses.

e Avoid vehicle movements at night.

conducted at
night (between
10pm and 7am),
Grievance
Mechanism

inspection

¢ Review of filed
grievances

¢ Review of
timesheets of
workers
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Phase Topic Measure Means of Responsibility Monitoring
Verification Procedure
Use of modern, state-of-the-art technology and limit the number of
machines operated simultaneously.
Soil and Maintain high standards in general housekeeping on site. Dedicated ~ Contractor ¢ Random site
ggﬁgﬁm&:&n Identify and store appropriately all material or hazardous substances s}g:;ge areas In |nsp§ct|on
like fuel or chemicals and provide solutions to remediate unforeseen P , * Review of waste
) Waste Manifests inventories
leakage and spills.
Enforce appropriate waste management practices
e  Give priority to reuse of waste material upon disposal.
e Collect and segregate wastes and ensure safe storage and in line
with legal requirements.
Soil Management Implement best practices for soil management Topsoil stored Contractor » Random site
e Ensure appropriate storing of topsoil removed. After construction, ~and re-used inspection
topsoil will be used as backfill for restoration of the area.
e Limit stockpile height to 2 m maximum to avoid soil
compensation.
e If construction takes place on inclined surfaces/slopes, ensure
preventive erosion control measures are applied (e.g. plan to
retain trees and other vegetation)
Reinstate the construction working area to the best possible after
construction activities are completed
Water Resources Implement best practices for water management Water Contractor » Random site
Protection e Prioritise the use of rainwater/storm water over surface harvesting inspection
water/groundwater abstraction by using harvesting equipment conducted,' * Project planning
No excavation documents

and systems on site.
e Reuse wastewater wherever feasible.
e Restrict excavation activities during periods of intense rainfall.

during intense
rainfall,

Project
application /
Project concept
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Phase Topic Measure Means of Responsibility Monitoring
Verification Procedure
Community Health Implement good practices for traffic safety Observations Contractor » Random site
& Safety e Schedule traffic activities to avoid peak hours on local roads if Training inspection
feasible. attendance lists e Check
e Ensure safe driving by Project personnel, e.g. through Grievance incident/accident
S " . . Mechanism records
training/induction/incentives (best driver awards). Incident
Ensure all H&S related incidents (e.g. observations, accidents) on site recording
are recorded and followed up properly. process in place
Community Health Restrict access to construction sites to non-authorized persons Access Grantee / e Random site
& Safety e Prevent physical access to the site fencing and/or guarding controlled Contractor inspection
e Use appropriate signage
Cultural Heritage Ensure all chance finds of cultural heritage (e.g. graves, old ceramic, Contractual Contractor ¢ Random site
old building fragments) are reported immediately to the relevant documentation Grantee inspection
authority. Chance finds
records

If possible, avoid excavation in the ultimate neighbourhood of a chance

find, fence the chance find and await instructions from the competent
authority
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c) Personnel Requirements

The Bidder must demonstrate that it has the personnel for the key positions that meet the following requirements:

No./ Position Minimum Qualification * Total Work Experience (years) In Similar Works
Quantity Experience
Q/ears)
1 ESHSE Manager MBA or Engineering degree in the field of | 5 years in designing and monitoring the implementation of 5
Environmental Health and Safety or a | ESHS management plans for construction works
closely related field
1 Project Manager MBA or Engineering degree in a related | 10 years in project management position 10
building field
2 Civil/Structural Engineering degree in Civil/Structural | 10 years in Civil/Structural Engineering design and 7
Engineer Engineering construction of buildings.
1 Site Construction Engineering degree in any building | 7 years in site construction supervision. 7
Supervisor related field
1 Mechanical Engineer Mechanical Engineering degree in | 7 years in site construction supervision. 5
Mechanical engineering related field
1 Electrical Engineer Electrical Engineering degree in | 5 years in Electrical Engineering design and construction 5
Electrical engineering related field
1 QAQC Engineer Engineering degree in any engineering | 7 years working on construction sites as Quality Assurance 5
related field and Quality Control Engineer
1 Storekeeper / Diploma in supply chain management / | 5 years working on construction sites as storekeeper and 5

Inventory supervisor

Storekeeping

inventory supervisor

*Bidders must include copies of diplomas for all Degrees and Certificates — Failure to include may lead to the rejection of the Bid.

*Bidders must include the CV for all Key Experts — Failure to include may lead to the rejection of the Bid.

The Bidder shall provide details of the proposed personnel and their experience records using Forms PER-1 and PER-2 included in Section IV, Bidding Forms.
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d) Equipment Requirements

The Bidder must demonstrate that it can obtain (purchase, lease or rent) the key

equipment listed hereafter:

No. Equipment Type and Characteristics Minimum Number
required
1 Concrete mixers (250 litres to 500 litres) 2
2 Concrete vibrators 2
3 Double or extended cab vehicles 2
4 Dump trucks 2
5 Tipper trucks 2
6 Soil compactors 2
7 Handler 1
8 Loader 1
9 Excavator 1
10 Mobile crane N/A
11 Soil compactor 1
12 Welding post 1
13 Generators 2

Note: Proof of ownership or confirmed rental/lleasing agreement, of each item of

equipment must be presented as part of the BID

The Bidder shall provide further details of proposed items of equipment using Form EQU

in Section 1V, Bidding Forms.
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2. Drawings

Attached in Annex
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PART 3 — CONDITIONS OF
CONTRACT (CC) AND CONTRACT
FORMS
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Section VIIl. General Conditions (GC)

[Name of Employer]

[Name of Contract]

The General Conditions that follow are the Banks Harmonized Edition of the
Conditions of Contract for Construction prepared and copyrighted by the
International Federation of Consulting Engineers (Fédération Internationale des
Ingénieurs-Conseils, or FIDIC), FIDIC 2010-All rights reserved. This publication is
exclusive for the use of KfW’s Beneficiaries and their project implementing
agencies as provided under the License Agreement between the KW
Development Bank and FIDIC, and, consequently, no part of this publication may
be reproduced, translated, adapted, stored in a retrieval system or communicated,
in any form or by any means, whether mechanical, electronic, magnetic,
photocopying, recording or otherwise, without prior permission in writing from
FIDIC, except by the Employer identified above and only for the exclusive purpose
of preparing these Standard Bidding Documents for the Contract also identified
above.

[This section should not be modified and any modification on the General
Conditions should be specified in Section IX, Particular Conditions]
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General Conditions

1. General Provisions

In the Conditions of Contract (“these Conditions”), which include
Particular Conditions, Parts A and B, and these General Conditions, the
following words and expressions shall have the meanings stated. Words
indicating persons or parties include corporations and other legal
entities, except where the context requires otherwise.

1.1 Definitions

11.1 The Contract 1.1.1.1 “Contract” means the Contract Agreement, the Letter of
Acceptance, the Letter of Tender, these Conditions, the
Specification, the Drawings, the Schedules, and the further
documents (if any) which are listed in the Contract Agreement
or in the Letter of Acceptance.

1.1.1.2 “Contract Agreement” means the contract agreement referred
to in Sub-Clause 1.6 [Contract Agreement].

1.1.1.3 “Letter of Acceptance” means the letter of formal acceptance,
signed by the Employer, of the Letter of Tender, including any
annexed memoranda comprising agreements between and
signed by both Parties. If there is no such letter of acceptance,
the expression “Letter of Acceptance” means the Contract
Agreement and the date of issuing or receiving the Letter of
Acceptance means the date of signing the Contract
Agreement.

1.1.1.4 “Letter of Tender’” means the document entitled letter of
tender or letter of Bid, which was completed by the Contractor
and includes the signed offer to the Employer for the Works.

1.1.1.5 “Specification” means the document entitled specification, as
included in the Contract, and any additions and modifications
to the specification in accordance with the Contract. Such
document specifies the Works.

1.1.1.6 “Drawings” means the drawings of the Works, as included in
the Contract, and any additional and modified drawings
issued by (or on behalf of) the Employer in accordance with
the Contract.

1.1.1.7 “Schedules” means the document(s) entitled schedules,
completed by the Contractor and submitted with the Letter of
Tender, as included in the Contract. Such document may
include the Bill of Quantities, data, lists, and schedules of
rates and/or prices.

1.1.1.8 “Tender’ means the Letter of Tender and all other documents
which the Contractor submitted with the Letter of Tender, as
included in the Contract.

1.1.1.9 “Bill of Quantities”, “Daywork Schedule” and “Schedule of
Payment Currencies” mean the documents so named (if any)
which are comprised in the Schedules.

1.1.1.10 “Contract Data” means the pages completed by the Employer
entitled contract data which constitute Part A of the Particular
Conditions.
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11.2 Parties and 1.1.2.1 “Party” means the Employer or the Contractor, as the context
Persons requires.

1.1.2.2 “Employer” means the person named as employer in the
Contract Data and the legal successors in title to this person.

1.1.2.3 “Contractor” means the person(s) named as contractor in the
Letter of Tender accepted by the Employer and the legal
successors in title to this person(s).

1.1.2.4 “Engineer’” means the person appointed by the Employer to
act as the Engineer for the purposes of the Contract and
named in the Contract Data, or other person appointed from
time to time by the Employer and notified to the Contractor
under Sub-Clause 3.4 [Replacement of the Engineer].

1.1.2.5 “Contractor's Representative” means the person named by
the Contractor in the Contract or appointed from time to time
by the Contractor under Sub-Clause 4.3 [Contractor’s
Representative], who acts on behalf of the Contractor.

1.1.2.6 “Employer’s Personnel” means the Engineer, the assistants
referred to in Sub-Clause 3.2 [Delegation by the Engineer]
and all other staff, labour and other employees of the
Engineer and of the Employer; and any other personnel
notified to the Contractor, by the Employer or the Engineer,
as Employer’s Personnel.

1.1.2.7 “Contractor's Personnel” means the Contractor's
Representative and all personnel whom the Contractor
utilises on Site, who may include the staff, labour and other
employees of the Contractor and of each Subcontractor; and
any other personnel assisting the Contractor in the execution
of the Works.

1.1.2.8 “Subcontractor” means any person named in the Contract as
a subcontractor, or any person appointed as a subcontractor,
for a part of the Works; and the legal successors in title to
each of these persons.

1.1.2.9 Not applicable

1.1.2.10 “FIDIC” means the Fédération Internationale des Ingénieurs-
Conseils, the international federation of consulting engineers.

1.1.2.11 “Bank” means the financing institution (if any) named in the
Contract Data.

1.1.2.12 “Borrower” means the person (if any) named as the borrower
in the Contract Data.

1.1.3 Dates, Tests, 1.1.3.1 “Base Date” means the date 28 days prior to the latest date
Periods and for submission of the Tender.
Completion
1.1.3.2 “Commencement Date” means the date notified under Sub-
Clause 8.1 [Commencement of Works].

1.1.3.3 “Time for Completion” means the time for completing the

Works or a Section (as the case may be) under Sub-Clause
8.2 [Time for Completion], as stated in the Contract Data (with
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any extension under Sub-Clause 8.4 [Extension of Time for
Compiletion]), calculated from the Commencement Date.

1.1.3.4 “Tests on Completion” means the tests which are specified in
the Contract or agreed by both Parties or instructed as a
Variation, and which are carried out under Clause 9 [Tests on
Completion] before the Works or a Section (as the case may
be) are taken over by the Employer.

1.1.3.5 “Taking-Over Certificate” means a certificate issued under
Clause 10 [Employer’s Taking Over].

1.1.3.6 “Tests after Completion” means the tests (if any) which are
specified in the Contract and which are carried out in
accordance with the Specification after the Works or a Section
(as the case may be) are taken over by the Employer.

1.1.3.7 “Defects Notification Period” means the period for notifying
defects in the Works or a Section (as the case may be) under
Sub-Clause 11.1 [Completion of Outstanding Work and
Remedying Defects], which extends over 365 days except if
otherwise stated in the Contract Data (with any extension
under Sub-Clause 11.3 [Extension of Defects Notification
Period]), calculated from the date on which the Works or
Section is completed as certified under Sub-Clause 10.1
[Taking Over of the Works and Sections]..

1.1.3.8 “Performance Certificate” means the certificate issued under
Sub-Clause 11.9 [Performance Certificate].

1.1.3.9 “Day” means a calendar day and “year” means 365 days.

11.4 Money and 1.1.4.1 “Accepted Contract Amount” means the amount accepted in
Payments the Letter of Acceptance for the execution and completion of
the Works and the remedying of any defects.

1.1.4.2 “Contract Price” means the price defined in Sub-Clause 14.1
[The Contract Price], and includes adjustments in accordance
with the Contract.

1.1.4.3 “Cost” means all expenditure reasonably incurred (or to be
incurred) by the Contractor, whether on or off the Site,
including overhead and similar charges, but does not include
profit.

1.1.4.4 “Final Payment Certificate” means the payment certificate
issued under Sub-Clause 14.13 [Issue of Final Payment
Certificate].

1.1.4.5 “Final Statement” means the statement defined in Sub-
Clause 14.11 [Application for Final Payment Certificate].

1.1.4.6 “Foreign Currency” means a currency in which part (or all) of
the Contract Price is payable, but not the Local Currency.

1.1.4.7 “Interim Payment Certificate” means a payment certificate
issued under Clause 14 [Contract Price and Payment], other
than the Final Payment Certificate.

1.1.4.8 “Local Currency” means the currency of the Country.

1.1.4.9 “Payment Certificate” means a payment certificate issued
under Clause 14 [Contract Price and Payment].
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1.1.4.10 “Provisional Sum” means a sum (if any) which is specified in
the Contract as a provisional sum, for the execution of any
part of the Works or for the supply of Plant, Materials or
services under Sub-Clause 13.5 [Provisional Sums].

1.1.4.11 “Retention Money” means the accumulated retention moneys
which the Employer retains under Sub-Clause 14.3
[Application for Interim Payment Certificates] and pays under
Sub-Clause 14.9 [Payment of Retention Money].

1.1.4.12 “Statement” means a statement submitted by the Contractor
as part of an application, under Clause 14 [Contract Price and
Payment], for a payment certificate.

1.1.5 Works and 1.1.5.1 “Contractor's Equipment” means all apparatus, machinery,
Goods vehicles and other things required for the execution and
completion of the Works and the remedying of any defects.
However, Contractor's Equipment excludes Temporary
Works, Employer’s Equipment (if any), Plant, Materials and
any other things intended to form or forming part of the

Permanent Works.

1.1.5.2 “Goods” means Contractor's Equipment, Materials, Plant and
Temporary Works, or any of them as appropriate.

1.1.5.3 “Materials” means things of all kinds (other than Plant)
intended to form or forming part of the Permanent Works,
including the supply-only materials (if any) to be supplied by
the Contractor under the Contract.

1.1.54 “Permanent Works” means the permanent works to be
executed by the Contractor under the Contract.

1.1.5.5 “Plant” means the apparatus, machinery and other equipment
intended to form or forming part of the Permanent Works,
including vehicles purchased for the Employer and relating to
the construction or operation of the Works.

1.1.5.6 “Section” means a part of the Works specified in the Contract
Data as a Section (if any).1.1.5.7 “Temporary  Works”
means all temporary works of every kind (other than
Contractor's Equipment) required on Site for the execution
and completion of the Permanent Works and the remedying
of any defects.

1.1.5.8 “Works” mean the Permanent Works and the Temporary
Works, or either of them as appropriate.

1.1.6 Other 1.1.6.1  “Contractor's Documents” means the calculations, computer
Definitions programs and other software, drawings, manuals, models
and other documents of a technical nature (if any) supplied by

the Contractor under the Contract.

1.1.6.2 “Country” means the country in which the Site (or most of it)
is located, where the Permanent Works are to be executed.

1.1.6.3 “Employer's Equipment” means the apparatus, machinery
and vehicles (if any) made available by the Employer for the
use of the Contractor in the execution of the Works, as stated
in the Specification; but does not include Plant which has not
been taken over by the Employer.
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1.1.6.4 “Force Majeure” is defined in Clause 19 [Force Majeure].

1.1.6.5 “Laws” means all national (or state) legislation, statutes,
ordinances and other laws, and regulations and by-laws of
any legally constituted public authority.

1.1.6.6 “Performance Security” means the security (or securities, if
any) under Sub-Clause 4.2 [Performance Security].

1.1.6.7 “Site” means the places where the Permanent Works are to
be executed, including storage and working areas, and to
which Plant and Materials are to be delivered, and any other
places as may be specified in the Contract as forming part of
the Site.

1.1.6.8 “Unforeseeable” means not reasonably foreseeable by an
experienced contractor by the Base Date.

1.1.6.9 “Variation” means any change to the Works, which is
instructed or approved as a variation under Clause 13
[Variations and Adjustments].

1.1.6.10 “Notice of Dissatisfaction” means the notice given by either
Party to the other indicating its dissatisfaction and intention to
commence arbitration.

. In the Contract, except where the context requires otherwise:
1.2 Interpretation

(a) Words indicating one gender include all genders;

(b) Words indicating the singular also include the plural and words
indicating the plural also include the singular;

(c) Provisions including the word “agree”, “agreed” or “agreement”
require the agreement to be recorded in writing;

(d)  “Written” or “in writing” means hand-written, type-written, printed
or electronically made, and resulting in a permanent record; and

(e) The word “tender” is synonymous with “Bid” and “tenderer” with
“‘Bidder” and the words “tender documents” with “bidding
documents.

The marginal words and other headings shall not be taken into
consideration in the interpretation of these Conditions.

In these Conditions, provisions including the expression "Cost plus
profit" require this profit to be one-twentieth (5%) of this Cost unless
otherwise indicated in the Contract Data.

1.3 Communi- Wherever these Conditions provide for the giving or issuing of
cations approvals, certificates, consents, determinations, notices, requests and
discharges, these communications shall be:

(a) In writing and delivered by hand (against receipt), sent by mail or
courier, or transmitted using any of the agreed systems of
electronic transmission as stated in the Contract Data; and

(b) Delivered, sent or transmitted to the address for the recipient’s
communications as stated in the Contract Data. However:
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(i) If the recipient gives notice of another address,
communications shall thereafter be delivered accordingly;
and

(i)  Ifthe recipient has not stated otherwise when requesting an
approval or consent, it may be sent to the address from
which the request was issued.

Approvals, certificates, consents and determinations shall not be
unreasonably withheld or delayed. When a certificate is issued to a
Party, the certifier shall send a copy to the other Party. When a notice
is issued to a Party, by the other Party or the Engineer, a copy shall be
sent to the Engineer or the other Party, as the case may be.

The Contract shall be governed by the law of the country or other

14 Lawand jurisdiction stated in the Contract Data.

Language
The ruling language of the Contract shall be that stated in the Contract
Data.

The language for communications shall be that stated in the Contract
Data. If no language is stated there, the language for communications
shall be the ruling language of the Contract.

The documents forming the Contract are to be taken as mutually
explanatory of one another. For the purposes of interpretation, the
priority of the documents shall be in accordance with the following
sequence:

1.5 Priority of
Documents

(@) The Contract Agreement (if any);
(b) The Letter of Acceptance;

(c) The Letter of Tender;

(d)  The Particular Conditions — Part A;
(e) The Particular Conditions — Part B;
(f)  These General Conditions;

(g) The Specification;

(h)  The Drawings; and

(i) The Schedules and any other documents forming part of the
Contract.

If an ambiguity or discrepancy is found in the documents, the Engineer
shall issue any necessary clarification or instruction.

The Parties shall enter into a Contract Agreement within 28 days after
the Contractor receives the Letter of Acceptance, unless the Particular
Conditions establish otherwise. The Contract Agreement shall be based
upon the form annexed to the Particular Conditions. The costs of stamp
duties and similar charges (if any) imposed by law in connection with
entry into the Contract Agreement shall be borne by the Employer.

1.6 Contract
Agreement

Neither Party shall assign the whole or any part of the Contract or any

1.7 Assignment benefit or interest in or under the Contract. However, either Party:
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(a) May assign the whole or any part with the prior agreement of the
other Party, at the sole discretion of such other Party, and

(b) May, as security in favour of a bank, assign its right to any moneys
due, or to become due, under the Contract.

The Specification and Drawings shall be in the custody and care of the
Employer. Unless otherwise stated in the Contract, two copies of the
Contract and of each subsequent Drawing shall be supplied to the
Contractor, who may make or request further copies at the cost of the
Contractor.

1.8 Care and
Supply of
Documents

Each of the Contractor's Documents shall be in the custody and care of
the Contractor, unless and until taken over by the Employer. Unless
otherwise stated in the Contract, the Contractor shall supply to the
Engineer six copies of each of the Contractor’s Documents.

The Contractor shall keep, on the Site, a copy of the Contract,
publications named in the Specification, the Contractor's Documents (if
any), the Drawings and Variations and other communications given
under the Contract. The Employer’s Personnel shall have the right of
access to all these documents at all reasonable times.

If a Party becomes aware of an error or defect in a document which was
prepared for use in executing the Works, the Party shall promptly give
notice to the other Party of such error or defect.

The Contractor shall give notice to the Engineer whenever the Works
are likely to be delayed or disrupted if any necessary drawing or
instruction is not issued to the Contractor within a particular time, which
shall be reasonable. The notice shall include details of the necessary
drawing or instruction, details of why and by when it should be issued,
and the nature and amount of the delay or disruption likely to be suffered
if it is late.

1.9 Delayed
Drawings or
Instructions

If the Contractor suffers delay and/or incurs Cost as a result of a failure
of the Engineer to issue the notified drawing or instruction within a time
which is reasonable and is specified in the notice with supporting
details, the Contractor shall give a further notice to the Engineer and
shall be entitled subject to Sub-Clause 20.1 [Contractor’'s Claims] to:

(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost plus profit, which shall be included in
the Contract Price.

After receiving this further notice, the Engineer shall proceed in
accordance with Sub-Clause 3.5 [Determinations] to agree or determine
these matters.

However, if and to the extent that the Engineer’s failure was caused by
any error or delay by the Contractor, including an error in, or delay in
the submission of, any of the Contractor's Documents, the Contractor
shall not be entitled to such extension of time, Cost or profit.
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As between the Parties, the Contractor shall retain the copyright and

1.10 Employer’s other intellectual property rights in the Contractor's Documents and

Use of , other design documents made by (or on behalf of) the Contractor.
Contractor’s
Documents The Contractor shall be deemed (by signing the Contract) to give to the

Employer a non-terminable transferable non-exclusive royalty-free
licence to copy, use and communicate the Contractor's Documents,
including making and using modifications of them. This licence shall:

(a)  Apply throughout the actual or intended working life (whichever is
longer) of the relevant parts of the Works;

(b) Entitle any person in proper possession of the relevant part of the
Works to copy, use and communicate the Contractor’s
Documents for the purposes of completing, operating,
maintaining, altering, adjusting, repairing and demolishing the
Works; and

(c) In the case of Contractor's Documents which are in the form of
computer programs and other software, permit their use on any
computer on the Site and other places as envisaged by the
Contract, including replacements of any computers supplied by
the Contractor.

The Contractor's Documents and other design documents made by (or
on behalf of) the Contractor shall not, without the Contractor’s consent,
be used, copied or communicated to a third party by (or on behalf of)
the Employer for purposes other than those permitted under this Sub-
Clause.

As between the Parties, the Employer shall retain the copyright and

1.11 Contractor’s other intellectual property rights in the Specification, the Drawings and

Useof other documents made by (or on behalf of) the Employer. The
Employer’s Contractor may, at his cost, copy, use, and obtain communication of
Documents

these documents for the purposes of the Contract. They shall not,
without the Employer’s consent, be copied, used or communicated to a
third party by the Contractor, except as necessary for the purposes of
the Contract.

The Contractor's and the Employer’s Personnel shall disclose all such
confidential and other information as may be reasonably required in
order to verify compliance with the Contract and allow its proper
implementation.

1.12 Confidential
Details

Each of them shall treat the details of the Contract as private and
confidential, except to the extent necessary to carry out their respective
obligations under the Contract or to comply with applicable Laws. Each
of them shall not publish or disclose any particulars of the Works
prepared by the other Party without the previous agreement of the other
Party. However, the Contractor shall be permitted to disclose any
publicly available information, or information otherwise required to
establish his qualifications to compete for other projects.
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The Contractor shall, in performing the Contract, comply with applicable

1.13  Compliance Laws. Unless otherwise stated in the Particular Conditions:

with Laws

(@) The Employer shall have obtained (or shall obtain) the planning,
zoning, building permit or similar permission for the Permanent
Works, and any other permissions described in the Specification
as having been (or to be) obtained by the Employer; and the
Employer shall indemnify and hold the Contractor harmless
against and from the consequences of any failure to do so; and

(b) The Contractor shall give all notices, pay all taxes, duties and
fees, and obtain all permits, licences and approvals, as required
by the Laws in relation to the execution and completion of the
Works and the remedying of any defects; and the Contractor shall
indemnify and hold the Employer harmless against and from the
consequences of any failure to do so, unless the Contractor is
impeded to accomplish these actions and shows evidence of its
diligence.

If the Contractor constitutes (under applicable Laws) a joint venture,

114 Jointand consortium or other unincorporated grouping of two or more persons:

Several

Liability (a) These persons shall be deemed to be jointly and severally liable
to the Employer for the performance of the Contract;

(b) These persons shall notify the Employer of their leader who shall
have authority to bind the Contractor and each of these persons;
and

(c) The Contractor shall not alter its composition or legal status
without the prior consent of the Employer.

The Contractor shall permit the Bank and/or persons appointed by the

1.15 Inspections Bank to inspect the Site and/or the Contractor’s accounts and records

and Auditby \o|5ting to the performance of the Contract and to have such accounts
the Bank and records audited by auditors appointed by the Bank if required by
the Bank.
2. The Employer
Right of The Employer shall give the Contractor right of access to, and
2.1 Alg to he Possession of, all parts of the Site within the time (or times) stated in the
Si(;:ess tothe  contract Data. The right and possession may not be exclusive to the

Contractor. If, under the Contract, the Employer is required to give (to
the Contractor) possession of any foundation, structure, plant or means
of access, the Employer shall do so in the time and manner stated in
the Specification. However, the Employer may withhold any such right
or possession until the Performance Security has been received.

If no such time is stated in the Contract Data, the Employer shall give
the Contractor right of access to, and possession of, the Site within such
times as required to enable the Contractor to proceed without disruption
in accordance with the programme submitted under Sub-Clause 8.3
[Programmel].

If the Contractor suffers delay and/or incurs Cost as a result of a failure
by the Employer to give any such right or possession within such time,
the Contractor shall give notice to the Engineer and shall be entitled
subject to Sub-Clause 20.1 [Contractor’s Claims] to:
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(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost plus profit, which shall be included in
the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine these
matters.

However, if and to the extent that the Employer’s failure was caused by
any error or delay by the Contractor, including an error in, or delay in
the submission of, any of the Contractor's Documents, the Contractor
shall not be entitled to such extension of time, Cost or profit.

The Employer shall provide, at the request of the Contractor, such

22 Pgrmits, reasonable assistance as to allow the Contractor to obtain properly:
Licences or
Approvals (@) Copies of the Laws of the Country which are relevant to the

Contract but are not readily available, and

(b) Any permits, licences or approvals required by the Laws of the
Country:

(i)  Which the Contractor is required to obtain under Sub-
Clause 1.13 [Compliance with Laws];

(i)  For the delivery of Goods, including clearance through
customs, and

(i) For the export of Contractor's Equipment when it is
removed from the Site.

The Employer shall be responsible for ensuring that the Employer’s

2.3 Employer’s Personnel and the Employer’s other contractors on the Site:

Personnel

(a) Co-operate with the Contractor’'s efforts under Sub-Clause 4.6
[Co-operation]; and

(b) Take actions similar to those which the Contractor is required to
take under sub-paragraphs (a), (b) and (c) of Sub-Clause 4.8
[Safety Procedures] and under Sub-Clause 4.18 [Protection of the
Environment].

The Employer shall submit, before the Commencement Date and
thereafter within 28 days after receiving any request from the
Contractor, reasonable evidence that financial arrangements have been
made and are being maintained which will enable the Employer to pay
the Contract Price punctually (as estimated at that time) in accordance
with Clause 14 [Contract Price and Payment]. Before the Employer
makes any material change to his financial arrangements, the Employer
shall give notice to the Contractor with detailed particulars.

24 Employer’s
Financial
Arrangements

In addition, if the Bank has notified to the Borrower that the Bank has
suspended disbursements under its loan, which finances in whole or in
part the execution of the Works, the Employer shall give notice of such
suspension to the Contractor with detailed particulars, including the date
of such notification, with a copy to the Engineer, within 7 days of the
Borrower having received the suspension notification from the Bank. If
alternative funds will be available in appropriate currencies to the
Employer to continue making payments to the Contractor beyond a date
60 days after the date of Bank notification of the suspension, the
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Employer shall provide reasonable evidence in his notice of the extent
to which such funds will be available.

If the Employer considers himself to be entitled to any payment under
any Clause of these Conditions or otherwise in connection with the
Contract, and/or to any extension of the Defects Notification Period, the
Employer or the Engineer shall give notice and particulars to the
Contractor. However, notice is not required for payments due under
Sub-Clause 4.19 [Electricity, Water and Gas], under Sub-Clause 4.20
[Employer’'s Equipment and Free-Issue Materials], or for other services
requested by the Contractor.

2.5 Employer’s
Claims

The notice shall be given as soon as practicable and no longer than 42
days after the Employer became aware, or should have become aware,
of the event or circumstances giving rise to the claim. A notice relating
to any extension of the Defects Notification Period shall be given before
the expiry of such period.

The particulars shall specify the Clause or other basis of the claim, and
shall include substantiation of the amount and/or extension to which the
Employer considers himself to be entitled in connection with the
Contract. The Engineer shall then proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine (i) the amount (if any)
which the Employer is entitled to be paid by the Contractor, and/or (ii)
the extension (if any) of the Defects Notification Period in accordance
with Sub-Clause 11.3 [Extension of Defects Notification Period].

This amount may be included as a deduction in the Contract Price and
Payment Certificates. The Employer shall only be entitled to set off
against or make any deduction from an amount certified in a Payment
Certificate, or to otherwise claim against the Contractor, in accordance
with this Sub-Clause.

3. The Engineer

The Employer shall appoint the Engineer who shall carry out the duties
assigned to him in the Contract. The Engineer’s staff shall include
suitably qualified engineers and other professionals who are competent
to carry out these duties.

3.1 Engineer’s
Duties and
Authority

The Engineer shall have no authority to amend the Contract.

The Engineer may exercise the authority attributable to the Engineer as
specified in or necessarily to be implied from the Contract. If the
Engineer is required to obtain the approval of the Employer before
exercising a specified authority, the requirements shall be as stated in
the Particular Conditions. The Employer shall promptly inform the
Contractor of any change to the authority attributed to the Engineer.

However, whenever the Engineer exercises a specified authority for
which the Employer’s approval is required, then (for the purposes of the
Contract) the Employer shall be deemed to have given approval.
Except as otherwise stated in these Conditions:

(a) Whenever carrying out duties or exercising authority, specified in

or implied by the Contract, the Engineer shall be deemed to act
for the Employer;
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(b)  The Engineer has no authority to relieve either Party of any duties,
obligations or responsibilities under the Contract;

(c) Any approval, check, certificate, consent, examination,
inspection, instruction, notice, proposal, request, test, or similar
act by the Engineer (including absence of disapproval) shall not
relieve the Contractor from any responsibility he has under the
Contract, including responsibility for errors, omissions,
discrepancies and non-compliances; and

(d)  Any act by the Engineer in response to a Contractor's request
except as otherwise expressly specified shall be notified in writing
to the Contractor within 28 days of receipt.

The following provisions shall apply:

The Engineer shall obtain the specific approval of the Employer before
taking action under the-following Sub-Clauses of these Conditions:

(@) Sub-Clause 4.12: agreeing or determining an extension of time
and/or additional cost;

(b)  Sub-Clause 13.1: instructing a Variation, except;

(i) In an emergency situation as determined by the Engineer,
or

(i)  If such a Variation would increase the Accepted Contract
Amount by less than the percentage specified in the
Contract Data;

(c) Sub-Clause 13.3: Approving a proposal for Variation submitted by
the Contractor in accordance with Sub Clause 13.1 or 13.2;

(d) Sub-Clause 13.4: Specifying the amount payable in each of the
applicable currencies

Notwithstanding the obligation, as set out above, to obtain approval, if,
in the opinion of the Engineer, an emergency occurs affecting the safety
of life or of the Works or of adjoining property, he may, without relieving
the Contractor of any of his duties and responsibility under the Contract,
instruct the Contractor to execute all such work or to do all such things
as may, in the opinion of the Engineer, be necessary to abate or reduce
the risk. The Contractor shall forthwith comply, despite the absence of
approval of the Employer, with any such instruction of the Engineer.
The Engineer shall determine an addition to the Contract Price, in
respect of such instruction, in accordance with Clause 13 and shall
notify the Contractor accordingly, with a copy to the Employer.

The Engineer may from time to time assign duties and delegate
authority to assistants, and may also revoke such assignment or
delegation. These assistants may include a resident engineer, and/or
independent inspectors appointed to inspect and/or test items of Plant
and/or Materials. The assignment, delegation or revocation shall be in
writing and shall not take effect until copies have been received by both
Parties. However, unless otherwise agreed by both Parties, the
Engineer shall not delegate the authority to determine any matter in
accordance with Sub-Clause 3.5 [Determinations].

3.2 Delegation by
the Engineer
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Each assistant, to whom duties have been assigned or authority has
been delegated, shall only be authorised to issue instructions to the
Contractor to the extent defined by the delegation. Any approval, check,
certificate, consent, examination, inspection, instruction, notice,
proposal, request, test, or similar act by an assistant, in accordance with
the delegation, shall have the same effect as though the act had been
an act of the Engineer. However:

(a) Any failure to disapprove any work, Plant or Materials shall not
constitute approval, and shall therefore not prejudice the right of
the Engineer to reject the work, Plant or Materials;

(b) If the Contractor questions any determination or instruction of an
assistant, the Contractor may refer the matter to the Engineer,
who shall promptly confirm, reverse or vary the determination or
instruction.

The Engineer may issue to the Contractor (at any time) instructions and
additional or modified Drawings which may be necessary for the
execution of the Works and the remedying of any defects, all in
accordance with the Contract. The Contractor shall only take
instructions from the Engineer, or from an assistant to whom the
appropriate authority has been delegated under this Clause. If an
instruction constitutes a Variation, Clause 13 [Variations and
Adjustments] shall apply.

3.3 Instructions of
the Engineer

The Contractor shall comply with the instructions given by the Engineer
or delegated assistant, on any matter related to the Contract. Whenever
practicable, their instructions shall be given in writing. If the Engineer or
a delegated assistant:

(a) Gives an oral instruction;

(b) Receives a written confirmation of the instruction, from (or on
behalf of) the Contractor, within two working days after giving the
instruction; and

(c) Does not reply by issuing a written rejection and/or instruction
within two working days after receiving the confirmation;

then the confirmation shall constitute the written instruction of the
Engineer or delegated assistant (as the case may be).

If the Employer intends to replace the Engineer, the Employer shall, not

34 Replacement less than 21 days before the intended date of replacement, give notice

of ﬂ!e to the Contractor of the name, address and relevant experience of the
Engineer intended replacement Engineer. If the Contractor considers the
intended replacement Engineer to be unsuitable, he has the right to
raise objection against him by notice to the Employer, with supporting
particulars, and the Employer shall give full and fair consideration to this
objection.
. Whenever these Conditions provide that the Engineer shall proceed in
3.5 2::;::;" accordance with this Sub-Clause 3.5 to agree or determine any matter,

the Engineer shall consult with each Party in an endeavour to reach
agreement. If agreement is not achieved, the Engineer shall make a fair
determination in accordance with the Contract, taking due regard of all
relevant circumstances.

The Engineer shall give notice to both Parties of each agreement or
determination, with supporting particulars, within 28 days from the
receipt of the corresponding claim or request except when otherwise
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specified. Each Party shall give effect to each agreement or
determination unless and until revised under Clause 20 [Claims,
Disputes and Arbitration].

4, The Contractor

41 C , The Contractor shall design (to the extent specified in the Contract),
: ontractor's o, ecute and complete the Works in accordance with the Contract and

General with the Engineer’s instructions, and shall remedy any defects in the
Obligations Works.

The Contractor shall provide the Plant and Contractor's Documents
specified in the Contract, and all Contractor's Personnel, Goods,
consumables and other things and services, whether of a temporary or
permanent nature, required in and for this design, execution, completion
and remedying of defects.

All equipment, material, and services to be incorporated in or required
for the Works shall have their origin in any eligible source country as
defined by the Bank.

The Contractor shall be responsible for the adequacy, stability and safety
of all Site operations and of all methods of construction. Except to the
extent specified in the Contract, the Contractor (i) shall be responsible
for all Contractor's Documents, Temporary Works, and such design of
each item of Plant and Materials as is required for the item to be in
accordance with the Contract, and (ii) shall not otherwise be responsible
for the design or specification of the Permanent Works.

The Contractor shall, whenever required by the Engineer, submit details
of the arrangements and methods which the Contractor proposes to
adopt for the execution of the Works. No significant alteration to these
arrangements and methods shall be made without this having previously
been notified to the Engineer.

If the Contract specifies that the Contractor shall design any part of the
Permanent Works, then unless otherwise stated in the Particular
Conditions:

(@) The Contractor shall submit to the Engineer the Contractor’s
Documents for this part in accordance with the procedures
specified in the Contract;

(b) These Contractor's Documents shall be in accordance with the
Specification and Drawings, shall be written in the language for
communications defined in Sub-Clause 1.4 [Law and Language],
and shall include additional information required by the Engineer
to add to the Drawings for co-ordination of each Party’s designs;

(c) The Contractor shall be responsible for this part and it shall, when
the Works are completed, be fit for such purposes for which the
part is intended as are specified in the Contract; and

(d) Prior to the commencement of the Tests on Completion, the
Contractor shall submit to the Engineer the “as-built” documents
and, if applicable, operation and maintenance manuals in
accordance with the Specification and in sufficient detail for the
Employer to operate, maintain, dismantle, reassemble, adjust and
repair this part of the Works. Such part shall not be considered to
be completed for the purposes of taking-over under Sub-Clause
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10.1 [Taking Over of the Works and Sections] until these
documents and manuals have been submitted to the Engineer.

The Contractor shall obtain (at his cost) a Performance Security for
proper performance, in the amount stated in the Contract Data and
denominated in the currency(ies) of the Contract or in a freely convertible
currency acceptable to the Employer. If an amount is not stated in the
Contract Data, this Sub-Clause shall not apply.

4.2 Performance
Security

The Contractor shall deliver the Performance Security to the Employer
within 28 days after receiving the Letter of Acceptance, and shall send a
copy to the Engineer. The Performance Security shall be issued by a
reputable bank selected by the Contractor, and shall be in the form
annexed to the Particular Conditions, as stipulated by the Employer in
the Contract Data, or in another form approved by the Employer.

The Contractor shall ensure that the Performance Security is valid and
enforceable until the Contractor has executed and completed the Works
and remedied any defects. If the terms of the Performance Security
specify its expiry date, and the Contractor has not become entitled to
receive the Performance Certificate by the date 28 days prior to the
expiry date, the Contractor shall extend the validity of the Performance
Security until the Works have been completed and any defects have
been remedied.

The Employer shall not make a claim under the Performance Security,
except for amounts to which the Employer is entitled under the Contract.

The Employer shall indemnify and hold the Contractor harmless against
and from all damages, losses and expenses (including legal fees and
expenses) resulting from a claim under the Performance Security to the
extent to which the Employer was not entitled to make the claim.

The Employer shall return the Performance Security to the Contractor
within 21 days after receiving a copy of the Performance Certificate.

Without limitation to the provisions of the rest of this Sub-Clause,
whenever the Engineer determines an addition or a reduction to the
Contract Price as a result of a change in cost and/or legislation, or as a
result of a Variation, amounting to more than 25 percent of the portion of
the Contract Price payable in a specific currency, the Contractor shall at
the Engineer's request promptly increase, or may decrease, as the case
may be, the value of the Performance Security in that currency by an
equal percentage.

The Contractor shall appoint the Contractor's Representative and shall
give him all authority necessary to act on the Contractor’s behalf under
the Contract.

4.3 Contractor’s
Represen-
tative

Unless the Contractor's Representative is named in the Contract, the
Contractor shall, prior to the Commencement Date, submit to the
Engineer for consent the name and particulars of the person the
Contractor proposes to appoint as Contractor's Representative. If
consent is withheld or subsequently revoked in terms of Sub-Clause 6.9
[Contractor's Personnel], or if the appointed person fails to act as
Contractor's Representative, the Contractor shall similarly submit the
name and particulars of another suitable person for such appointment.
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The Contractor shall not, without the prior consent of the Engineer,
revoke the appointment of the Contractor’'s Representative or appoint a
replacement.

The whole time of the Contractor's Representative shall be given to
directing the Contractor's performance of the Contract. If the
Contractor’s Representative is to be temporarily absent from the Site
during the execution of the Works, a suitable replacement person shall
be appointed, subject to the Engineer’s prior consent, and the Engineer
shall be notified accordingly.

The Contractor's Representative shall, on behalf of the Contractor,
receive instructions under Sub-Clause 3.3 [Instructions of the Engineer].

The Contractor’s Representative may delegate any powers, functions
and authority to any competent person, and may at any time revoke the
delegation. Any delegation or revocation shall not take effect until the
Engineer has received prior notice signed by the Contractor's
Representative, naming the person and specifying the powers, functions
and authority being delegated or revoked.

The Contractor's Representative shall be fluent in the language for
communications defined in Sub-Clause 1.4 [Law and Language]. If the
Contractor's Representative’'s delegates are not fluent in the said
language, the Contractor shall make competent interpreters available
during all working hours in a number deemed sufficient by the Engineer.

The Contractor shall not subcontract the whole of the Works.
44 Subcon-

tractors The Contractor shall be responsible for the acts or defaults of any
Subcontractor, his agents or employees, as if they were the acts or
defaults of the Contractor. Unless otherwise stated in the Particular
Conditions:

(a)  The Contractor shall not be required to obtain consent to suppliers
solely of Materials, or to a subcontract for which the Subcontractor
is named in the Contract;

(b) The prior consent of the Engineer shall be obtained to other
proposed Subcontractors;

(c) The Contractor shall give the Engineer not less than 28 days’
notice of the intended date of the commencement of each
Subcontractor’s work, and of the commencement of such work on
the Site; and

(d)  Each subcontract shall include provisions which would entitle the
Employer to require the subcontract to be assigned to the
Employer under Sub-Clause 4.5 [Assignment of Benefit of
Subcontract] (if or when applicable) or in the event of termination
under Sub-Clause 15.2 [Termination by Employer].

The Contractor shall ensure that the requirements imposed on the
Contractor by Sub-Clause 1.12 [Confidential Details] apply equally to
each Subcontractor.

Where practicable, the Contractor shall give fair and reasonable
opportunity for contractors from the Country to be appointed as
Subcontractors.

If a Subcontractor’s obligations extend beyond the expiry date of the
relevant Defects Notification Period and the Engineer, prior to this date,
instructs the Contractor to assign the benefit of such obligations to the

4.5 Assignment
of Benefit of
Subcontract
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Employer, then the Contractor shall do so. Unless otherwise stated in
the assignment, the Contractor shall have no liability to the Employer for
the work carried out by the Subcontractor after the assignment takes
effect.

The Contractor shall, as specified in the Contract or as instructed by the

4.6  Co-operation Engineer, allow appropriate opportunities for carrying out work to:

(@) The Employer’s Personnel;
(b)  Any other contractors employed by the Employer; and
(c) The personnel of any legally constituted public authorities;

who may be employed in the execution on or near the Site of any work
not included in the Contract.

Any such instruction shall constitute a Variation if and to the extent that
it causes the Contractor to suffer delays and/or to incur Unforeseeable
Cost. Services for these personnel and other contractors may include
the use of Contractor's Equipment, Temporary Works or access
arrangements which are the responsibility of the Contractor.

If, under the Contract, the Employer is required to give to the Contractor
possession of any foundation, structure, plant or means of access in
accordance with Contractor's Documents, the Contractor shall submit
such documents to the Engineer in the time and manner stated in the
Specification.

The Contractor shall set out the Works in relation to original points, lines
and levels of reference specified in the Contract or notified by the
Engineer. The Contractor shall be responsible for the correct positioning
of all parts of the Works, and shall rectify any error in the positions, levels,
dimensions or alignment of the Works.

4.7 Setting Out

The Employer shall be responsible for any errors in these specified or
notified items of reference, but the Contractor shall use reasonable
efforts to verify their accuracy before they are used.

If the Contractor suffers delay and/or incurs Cost from executing work
which was necessitated by an error in these items of reference, and an
experienced contractor could not reasonably have discovered such error
and avoided this delay and/or Cost, the Contractor shall give notice to
the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:

(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost plus profit, which shall be included in
the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine (i) whether and
(if so) to what extent the error could not reasonably have been
discovered, and (ii) the matters described in sub-paragraphs (a) and (b)
above related to this extent.

Th tractor shall:
48  Safety e Contractor sha

Procedures
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(@) Comply with all applicable safety regulations;
(b) Take care for the safety of all persons entitled to be on the Site;

(c) Use reasonable efforts to keep the Site and Works clear of
unnecessary obstruction so as to avoid danger to these persons;

(d) Provide fencing, lighting, guarding and watching of the Works until
completion and taking over under Clause 10 [Employer’s Taking
Over]; and

(e) Provide any Temporary Works (including roadways, footways,
guards and fences) which may be necessary, because of the
execution of the Works, for the use and protection of the public and
of owners and occupiers of adjacent land.

The Contractor shall institute a quality assurance system to demonstrate
compliance with the requirements of the Contract. The system shall be
in accordance with the details stated in the Contract. The Engineer shall
be entitled to audit any aspect of the system.

4.9 Quality
Assurance

Details of all procedures and compliance documents shall be submitted
to the Engineer for information before each design and execution stage
is commenced. When any document of a technical nature is issued to
the Engineer, evidence of the prior approval by the Contractor himself
shall be apparent on the document itself.

Compliance with the quality assurance system shall not relieve the
Contractor of any of his duties, obligations or responsibilities under the
Contract.

The Employer shall have made available to the Contractor for his
information, prior to the Base Date, all relevant data in the Employer’s
possession on sub-surface and hydrological conditions at the Site,
including environmental aspects. The Employer shall similarly make
available to the Contractor all such data which come into the Employer’s
possession after the Base Date. The Contractor shall be responsible for
interpreting all such data.

4.10 Site Data

To the extent which was practicable (taking account of cost and time),
the Contractor shall be deemed to have obtained all necessary
information as to risks, contingencies and other circumstances which
may influence or affect the Tender or Works. To the same extent, the
Contractor shall be deemed to have inspected and examined the Site,
its surroundings, the above data and other available information, and to
have been satisfied before submitting the Tender as to all relevant
matters, including (without limitation):

(@) The form and nature of the Site, including sub-surface conditions;

(b) The hydrological and climatic conditions;

(c) The extent and nature of the work and Goods necessary for the
execution and completion of the Works and the remedying of any
defects;

(d) The Laws, procedures and labour practices of the Country; and

(e) The Contractor's requirements for access, accommodation,
facilities, personnel, power, transport, water and other services.
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to:
441 Sufficiency of The Contractor shall be deemed to

the Accepted (
Contract
Amount

a) Have satisfied himself as to the correctness and sufficiency of the
Accepted Contract Amount; and

(b) Have based the Accepted Contract Amount on the data,
interpretations, necessary information, inspections, examinations
and satisfaction as to all relevant matters referred to in Sub-Clause
4.10 [Site Data].

Unless otherwise stated in the Contract, the Accepted Contract Amount
covers all the Contractor's obligations under the Contract (including
those under Provisional Sums, if any) and all things necessary for the
proper execution and completion of the Works and the remedying of any
defects.

In this Sub-Clause, “physical conditions” means natural physical
conditions and man-made and other physical obstructions and
pollutants, which the Contractor encounters at the Site when executing
the Works, including sub-surface and hydrological conditions but
excluding climatic conditions.

4.12 Unforesee-
able Physical
Conditions

If the Contractor encounters adverse physical conditions which he
considers to have been Unforeseeable, the Contractor shall give notice
to the Engineer as soon as practicable.

This notice shall describe the physical conditions, so that they can be
inspected by the Engineer, and shall set out the reasons why the
Contractor considers them to be Unforeseeable. The Contractor shall
continue executing the Works, using such proper and reasonable
measures as are appropriate for the physical conditions, and shall
comply with any instructions which the Engineer may give. If an
instruction constitutes a Variation, Clause 13 [Variations and
Adjustments] shall apply.

If and to the extent that the Contractor encounters physical conditions
which are Unforeseeable, gives such a notice, and suffers delay and/or
incurs Cost due to these conditions, the Contractor shall be entitled
subject to notice under Sub-Clause 20.1 [Contractor’'s Claims] to:

(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost, which shall be included in the Contract
Price.

Upon receiving such notice and inspecting and/or investigating these
physical conditions, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine (i) whether and (if so)
to what extent these physical conditions were Unforeseeable, and (ii) the
matters described in sub-paragraphs (a) and (b) above related to this
extent.

However, before additional Cost is finally agreed or determined under
sub-paragraph (ii), the Engineer may also review whether other physical
conditions in similar parts of the Works (if any) were more favourable
than could reasonably have been foreseen when the Contractor
submitted the Tender. If and to the extent that these more favourable
conditions were encountered, the Engineer may proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine the
reductions in Cost which were due to these conditions, which may be
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included (as deductions) in the Contract Price and Payment Certificates.
However, the net effect of all adjustments under sub-paragraph (b) and
all these reductions, for all the physical conditions encountered in similar
parts of the Works, shall not result in a net reduction in the Contract Price.

The Engineer shall take account of any evidence of the physical
conditions foreseen by the Contractor when submitting the Tender, which
shall be made available by the Contractor, but shall not be bound by the
Contractor’s interpretation of any such evidence.

Unless otherwise specified in the Contract the Employer shall provide
effective access to and possession of the Site including special and/or
temporary rights-of-way which are necessary for the Works. The
Contractor shall obtain, at his risk and cost, any additional rights of way
or facilities outside the Site which he may require for the purposes of the
Works.

4.13 Rights of Way
and Facilities

414 Avoidance of The Contractor shall not interfere unnecessarily or improperly with:

Interference (@) The convenience of the public; or

(b) The access to and use and occupation of all roads and footpaths,
irrespective of whether they are public or in the possession of the
Employer or of others.

The Contractor shall indemnify and hold the Employer harmless against
and from all damages, losses and expenses (including legal fees and
expenses) resulting from any such unnecessary or improper
interference.

The Contractor shall be deemed to have been satisfied as to the
suitability and availability of access routes to the Site at Base Date. The
Contractor shall use reasonable efforts to prevent any road or bridge
from being damaged by the Contractor’s traffic or by the Contractor’s
Personnel. These efforts shall include the proper use of appropriate
vehicles and routes.

4.15 Access Route

Except as otherwise stated in these Conditions:

(@) The Contractor shall (as between the Parties) be responsible for
any maintenance which may be required for his use of access
routes;

(b) The Contractor shall provide all necessary signs or directions
along access routes, and shall obtain any permission which may
be required from the relevant authorities for his use of routes, signs
and directions;

(c) The Employer shall not be responsible for any claims which may
arise from the use or otherwise of any access route;

(d) The Employer does not guarantee the suitability or availability of
particular access routes; and

(e) Costs due to non-suitability or non-availability, for the use required
by the Contractor, of access routes shall be borne by the
Contractor.

[ therwi tated i i itions:
416 Transport of Unless otherwise stated in the Particular Conditions

Goods
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417

418

419

4.20

Contractor’s
Equipment

Protection of
the
Environment

Electricity,
Water and
Gas

Employer’s
Equipment
and Free-
Issue
Materials

(@) The Contractor shall give the Engineer not less than 21 days’
notice of the date on which any Plant or a major item of other

Goods will be delivered to the Site;

The Contractor shall be responsible for packing, loading,
transporting, receiving, unloading, storing and protecting all Goods
and other things required for the Works; and

The Contractor shall indemnify and hold the Employer harmless
against and from all damages, losses and expenses (including
legal fees and expenses) resulting from the transport of Goods,
and shall negotiate and pay all claims arising from their transport.

The Contractor shall be responsible for all Contractor's Equipment.
When brought on to the Site, Contractor’'s Equipment shall be deemed
to be exclusively intended for the execution of the Works. The Contractor
shall not remove from the Site any major items of Contractor's
Equipment without the consent of the Engineer. However, consent shall
not be required for vehicles transporting Goods or Contractor’s
Personnel off Site.

The Contractor shall take all reasonable steps to protect the environment
(both on and off the Site) and to limit damage and nuisance to people
and property resulting from pollution, noise and other results of his
operations.

The Contractor shall ensure that emissions, surface discharges and
effluent from the Contractor’s activities shall not exceed the values stated
in the Specification or prescribed by applicable Laws.

The Contractor shall, except as stated below, be responsible for the
provision of all power, water and other services he may require for his
construction activities and to the extent defined in the Specifications, for
the tests.

The Contractor shall be entitled to use for the purposes of the Works
such supplies of electricity, water, gas and other services as may be
available on the Site and of which details and prices are given in the
Specification. The Contractor shall, at his risk and cost, provide any
apparatus necessary for his use of these services and for measuring the
quantities consumed.

The quantities consumed and the amounts due (at these prices) for such
services shall be agreed or determined by the Engineer in accordance
with  Sub-Clause 2.5 [Employer's Claims] and Sub-Clause 3.5
[Determinations]. The Contractor shall pay these amounts to the
Employer.

The Employer shall make the Employer’'s Equipment (if any) available for
the use of the Contractor in the execution of the Works in accordance
with the details, arrangements and prices stated in the Specification.
Unless otherwise stated in the Specification:

(@) The Employer shall be responsible for the Employer’'s Equipment;
except that

(b) The Contractor shall be responsible for each item of Employer’s
Equipment whilst any of the Contractor’s Personnel is operating it,
driving it, directing it or in possession or control of it.
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The appropriate quantities and the amounts due (at such stated prices)
for the use of Employer’'s Equipment shall be agreed or determined by
the Engineer in accordance with Sub-Clause 2.5 [Employer’s Claims]
and Sub-Clause 3.5 [Determinations]. The Contractor shall pay these
amounts to the Employer.

The Employer shall supply, free of charge, the “free-issue materials” (if
any) in accordance with the details stated in the Specification. The
Employer shall, at his risk and cost, provide these materials at the time
and place specified in the Contract. The Contractor shall then visually
inspect them, and shall promptly give notice to the Engineer of any
shortage, defect or default in these materials. Unless otherwise agreed
by both Parties, the Employer shall immediately rectify the notified
shortage, defect or default.

After this visual inspection, the free-issue materials shall come under the
care, custody and control of the Contractor. The Contractor’s obligations
of inspection, care, custody and control shall not relieve the Employer of
liability for any shortage, defect or default not apparent from a visual

inspection.
4.21 Progress Unless otherwise stated in the Particular Conditions, monthly progress
Reports reports shall be prepared by the Contractor and submitted to the

Engineer in six copies. The first report shall cover the period up to the
end of the first calendar month following the Commencement Date.
Reports shall be submitted monthly thereafter, each within 7 days after
the last day of the period to which it relates.

Reporting shall continue until the Contractor has completed all work
which is known to be outstanding at the completion date stated in the
Taking-Over Certificate for the Works.

Each report shall include:

(a) Charts and detailed descriptions of progress, including each stage
of design (if any), Contractor's Documents, procurement,
manufacture, delivery to Site, construction, erection and testing;
and including these stages for work by each nominated
Subcontractor (as defined in Clause 5 [Nominated
Subcontractors]);

(b) Photographs showing the status of manufacture and of progress
on the Site;

(c) For the manufacture of each main item of Plant and Materials, the
name of the manufacturer, manufacture location, percentage
progress, and the actual or expected dates of:

(i) Commencement of manufacture;
(i)  Contractor’s inspections;
(i) Tests; and

(iv) Shipment and arrival at the Site;

(d) The details described in Sub-Clause 6.10 [Records of Contractor’s
Personnel and Equipment];
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(e) Copies of quality assurance documents, test results and
certificates of Materials;

()  List of notices given under Sub-Clause 2.5 [Employer’s Claims]
and notices given under Sub-Clause 20.1 [Contractor’'s Claims];

(g) Safety statistics, including details of any hazardous incidents and
activities relating to environmental aspects and public relations;
and

(h) Comparisons of actual and planned progress, with details of any
events or circumstances which may jeopardise the completion in
accordance with the Contract, and the measures being (or to be)
adopted to overcome delays.

422 Security of Unless otherwise stated in the Particular Conditions:

the Site (@) The Contractor shall be responsible for keeping unauthorised
persons off the Site, and

(b) Authorised persons shall be limited to the Contractor’'s Personnel
and the Employer’s Personnel; and to any other personnel notified
to the Contractor, by the Employer or the Engineer, as authorised
personnel of the Employer’s other contractors on the Site.

The Contractor shall confine his operations to the Site, and to any
additional areas which may be obtained by the Contractor and agreed by
the Engineer as additional working areas. The Contractor shall take all
necessary precautions to keep Contractor's Equipment and Contractor’s
Personnel within the Site and these additional areas, and to keep them
off adjacent land.

4.23 Contractor’s
Operations
on Site

During the execution of the Works, the Contractor shall keep the Site free
from all unnecessary obstruction, and shall store or dispose of any
Contractor's Equipment or surplus materials. The Contractor shall clear
away and remove from the Site any wreckage, rubbish and Temporary
Works which are no longer required.

Upon the issue of a Taking-Over Certificate, the Contractor shall clear
away and remove, from that part of the Site and Works to which the
Taking-Over Certificate refers, all Contractor's Equipment, surplus
material, wreckage, rubbish and Temporary Works. The Contractor shall
leave that part of the Site and the Works in a clean and safe condition.
However, the Contractor may retain on Site, during the Defects
Notification Period, such Goods as are required for the Contractor to fulfil
obligations under the Contract.

All fossils, coins, articles of value or antiquity, and structures and other
remains or items of geological or archaeological interest found on the
Site shall be placed under the care and authority of the Employer. The
Contractor shall take reasonable precautions to prevent Contractor's
Personnel or other persons from removing or damaging any of these
findings.

4.24 Fossils

The Contractor shall, upon discovery of any such finding, promptly give
notice to the Engineer, who shall issue instructions for dealing with it. If
the Contractor suffers delay and/or incurs Cost from complying with the
instructions, the Contractor shall give a further notice to the Engineer and
shall be entitled subject to Sub-Clause 20.1 [Contractor’'s Claims] to:
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(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost, which shall be included in the Contract
Price.

After receiving this further notice, the Engineer shall proceed in
accordance with Sub-Clause 3.5 [Determinations] to agree or determine
these matters.

5. Nominated Subcontractors

. In the Contract, “nominated Subcontractor” means a Subcontractor:
5.1 Definition of

“nominated  (a) Who is stated in the Contract as being a nominated Subcontractor;
Subcontract or

or!!
(b) Whom the Engineer, under Clause 13 [Variations and

Adjustments], instructs the Contractor to employ as a Subcontractor
subject to Sub-Clause 5.2 [Objection to Notification].

The Contractor shall not be under any obligation to employ a nominated
Subcontractor against whom the Contractor raises reasonable objection
by notice to the Engineer as soon as practicable, with supporting
particulars. An objection shall be deemed reasonable if it arises from
(among other things) any of the following matters, unless the Employer
agrees in writing to indemnify the Contractor against and from the
consequences of the matter:

5.2 Objection to
Nomination

(a) There are reasons to believe that the Subcontractor does not have
sufficient competence, resources or financial strength;

(b) The nominated Subcontractor does not accept to indemnify the
Contractor against and from any negligence or misuse of Goods by
the nominated Subcontractor, his agents and employees; or

(c) The nominated Subcontractor does not accept to enter into a
subcontract which specifies that, for the subcontracted work
(including design, if any), the nominated Subcontractor shall:

(i)  Undertake to the Contractor such obligations and liabilities as
will enable the Contractor to discharge his obligations and
liabilities under the Contract;

(i)  Indemnify the Contractor against and from all obligations and
liabilities arising under or in connection with the Contract and
from the consequences of any failure by the Subcontractor to
perform these obligations or to fulfil these liabilities; and

(ii)  Be paid only if and when the Contractor has received from
the Employer payments for sums due under the Subcontract
referred to under Sub-Clause 5.3 [Payment to nominated
Subcontractors].

The Contractor shall pay to the nominated Subcontractor the amounts

5.3 Paymentsto  op,.0 on the nominated Subcontractor's invoices approved by the

gominated Contractor which the Engineer certifies to be due in accordance with the
o:lsbcontract subcontract. These amounts plus other charges shall be included in the

Contract Price in accordance with sub-paragraph (b) of Sub-Clause 13.5
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[Provisional Sums], except as stated in Sub-Clause 5.4 [Evidence of
Payments].

Before issuing a Payment Certificate which includes an amount payable
to a nominated Subcontractor, the Engineer may request the Contractor
to supply reasonable evidence that the nominated Subcontractor has
received all amounts due in accordance with previous Payment
Certificates, less applicable deductions for retention or otherwise. Unless
the Contractor:

5.4 Evidence of
Payments

(a) Submits this reasonable evidence to the Engineer, or

(b)

(i) Satisfies the Engineer in writing that the Contractor is
reasonably entitled to withhold or refuse to pay these
amounts; and

(i) Submits to the Engineer reasonable evidence that the
nominated Subcontractor has been notified of the
Contractor’s entitlement,

then the Employer may (at his sole discretion) pay, direct to the
nominated Subcontractor, part or all of such amounts previously certified
(less applicable deductions) as are due to the nominated Subcontractor
and for which the Contractor has failed to submit the evidence described
in sub-paragraphs (a) or (b) above. The Contractor shall then repay, to
the Employer, the amount which the nominated Subcontractor was
directly paid by the Employer.

6. Staff and Labour

Except as otherwise stated in the Specification, the Contractor shall

6.1 Engagement .0 arrangements for the engagement of all staff and labour, local or

of Staff and otherwise, and for their payment, feeding, transport, and, when
Labour appropriate, housing.
The Contractor is encouraged, to the extent practicable and reasonable,
to employ staff and labour with appropriate qualifications and experience
from sources within the Country.
f The Contractor shall pay rates of wages, and observe conditions of
6.2 5\’3"95 o labour, which are not lower than those established for the trade or
Cag:_s_and ; industry where the work is carried out. If no established rates or
L:I;]o:ltr!ons O conditions are applicable, the Contractor shall pay rates of wages and

observe conditions which are not lower than the general level of wages
and conditions observed locally by employers whose trade or industry is
similar to that of the Contractor.

The Contractor shall inform the Contractor's Personnel about their
liability to pay personal income taxes in the Country in respect of such of
their salaries, wages, allowances and any benefits as are subject to tax
under the Laws of the Country for the time being in force, and the
Contractor shall perform such duties in regard to such deductions thereof
as may be imposed on him by such Laws.

The Contractor shall not recruit, or attempt to recruit, staff and labour

6.3 Personsin from amongst the Employer’s Personnel.

the Service of
Employer
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The Contractor shall comply with all the relevant labour Laws applicable
to the Contractor's Personnel, including Laws relating to their
employment, health, safety, welfare, immigration and emigration, and
shall allow them all their legal rights.

6.4 Labour Laws

The Contractor shall require his employees to obey all applicable Laws,
including those concerning safety at work.

No work shall be carried out on the Site on locally recognised days of
rest, or outside the normal working hours stated in the Contract Data,
unless:

6.5 Working
Hours

(a) Otherwise stated in the Contract;
(b) The Engineer gives consent; or

(c) The work is unavoidable, or necessary for the protection of life or
property or for the safety of the Works, in which case the
Contractor shall immediately advise the Engineer.

Except as otherwise stated in the Specification, the Contractor shall
provide and maintain all necessary accommodation and welfare facilities
for the Contractor's Personnel. The Contractor shall also provide
facilities for the Employer’s Personnel as stated in the Specification.

6.6 Facilities for
Staff and
Labour

The Contractor shall not permit any of the Contractor’'s Personnel to
maintain any temporary or permanent living quarters within the
structures forming part of the Permanent Works.

The Contractor shall at all times take all reasonable precautions to
maintain the health and safety of the Contractor's Personnel. In
collaboration with local health authorities, the Contractor shall ensure
that medical staff, first aid facilities, sick bay and ambulance service are
available at all times at the Site and at any accommodation for
Contractor’'s and Employer’s Personnel, and that suitable arrangements
are made for all necessary welfare and hygiene requirements and for the
prevention of epidemics.

6.7 Health and
Safety

The Contractor shall appoint an accident prevention officer at the Site,
responsible for maintaining safety and protection against accidents. This
person shall be qualified for this responsibility, and shall have the
authority to issue instructions and take protective measures to prevent
accidents. Throughout the execution of the Works, the Contractor shall
provide whatever is required by this person to exercise this responsibility
and authority.

The Contractor shall send, to the Engineer, details of any accident as
soon as practicable after its occurrence. The Contractor shall maintain
records and make reports concerning health, safety and welfare of
persons, and damage to property, as the Engineer may reasonably
require.

HIV-AIDS Prevention. The Contractor shall conduct an HIV-AIDS
awareness programme via an approved service provider, and shall
undertake such other measures as are specified in this Contract to
reduce the risk of the transfer of the HIV virus between and among the
Contractor's Personnel and the local community, to promote early
diagnosis and to assist affected individuals.

The Contractor shall throughout the contract (including the Defects
Notification Period): (i) conduct Information, Education and
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Communication (IEC) campaigns, at least every other month, addressed
to all the Site staff and labour (including all the Contractor's employees,
all Subcontractors and any other Contractor’'s or Employer’s personnel
employees, and all truck drivers and crew making deliveries to Site for
construction activities) and to the immediate local communities,
concerning the risks, dangers and impact, and appropriate avoidance
behaviour with respect to, of Sexually Transmitted Diseases (STD) - or
Sexually Transmitted Infections (STI) in general and HIV/AIDS in
particular; (ii) provide male or female condoms for all Site staff and labour
as appropriate; and (iii) provide for STl and HIV/AIDS screening,
diagnosis, counselling and referral to a dedicated national STI and
HIV/AIDS programme, (unless otherwise agreed) of all Site staff and
labour.

The Contractor shall include in the programme to be submitted for the
execution of the Works under Sub-Clause 8.3 an alleviation programme
for Site staff and labour and their families in respect of Sexually
Transmitted Infections (STI) and Sexually Transmitted Diseases (STD)
including HIV/AIDS. The STI, STD and HIV/AIDS alleviation programme
shall indicate when, how and at what cost the Contractor plans to satisfy
the requirements of this Sub-Clause and the related specification. For
each component, the programme shall detail the resources to be
provided or utilised and any related sub-contracting proposed. The
programme shall also include provision of a detailed cost estimate with
supporting documentation. Payment to the Contractor for preparation
and implementation this programme shall not exceed the Provisional
Sum dedicated for this purpose.

Throughout the execution of the Works, and as long thereafter as is
necessary to fulfil the Contractor's obligations, the Contractor shall
provide all necessary superintendence to plan, arrange, direct, manage,
inspect and test the work.

6.8 Contractor’s
Superintende
nce

Superintendence shall be given by a sufficient number of persons having
adequate knowledge of the language for communications (defined in
Sub-Clause 1.4 [Law and Language]) and of the operations to be carried
out (including the methods and techniques required, the hazards likely
to be encountered and methods of preventing accidents), for the
satisfactory and safe execution of the Works.

The Contractor’'s Personnel shall be appropriately qualified, skilled and
experienced in their respective trades or occupations. The Engineer may
require the Contractor to remove (or cause to be removed) any person
employed on the Site or Works, including the Contractor's
Representative if applicable, who:

6.9 Contractor’s
Personnel

(a) Persists in any misconduct or lack of care;
(b) Carries out duties incompetently or negligently;
(c) Fails to conform with any provisions of the Contract; or

(d) Persists in any conduct which is prejudicial to safety, health, or the
protection of the environment.

If appropriate, the Contractor shall then appoint (or cause to be
appointed) a suitable replacement person.

The Contractor shall submit, to the Engineer, details showing the number
of each class of Contractor’s Personnel and of each type of Contractor’s
Equipment on the Site. Details shall be submitted each calendar month,
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6.11

6.12

6.13

6.14

6.15

6.16

6.17

6.18

6.19

and
Equipment

Disorderly
Conduct

Foreign
Personnel

Supply of
Foodstuffs

Supply of
Water

Measures
against
Insect and
Pest
Nuisance

Alcoholic
Liquor or
Drugs

Arms and
Ammunition

Festivals and
Religious
Customs

Funeral
Arrangement
s

in a form approved by the Engineer, until the Contractor has completed
all work which is known to be outstanding at the completion date stated
in the Taking-Over Certificate for the Works.

The Contractor shall at all times take all reasonable precautions to
prevent any unlawful, riotous or disorderly conduct by or amongst the
Contractor’s Personnel, and to preserve peace and protection of persons
and property on and near the Site.

The Contractor may bring in to the Country any foreign personnel who
are necessary for the execution of the Works to the extent allowed by
the applicable Laws. The Contractor shall ensure that these personnel
are provided with the required residence visas and work permits. The
Employer will, if requested by the Contractor, use his best endeavours
in a timely and expeditious manner to assist the Contractor in obtaining
any local, state, national or government permission required for bringing
in the Contractor’s personnel.

The Contractor shall be responsible for the return of these personnel to
the place where they were recruited or to their domicile. In the event of
the death in the Country of any of these personnel or members of their
families, the Contractor shall similarly be responsible for making the
appropriate arrangements for their return or burial.

The Contractor shall arrange for the provision of a sufficient supply of
suitable food as may be stated in the Specification at reasonable prices
for the Contractor’'s Personnel for the purposes of or in connection with
the Contract.

The Contractor shall, having regard to local conditions, provide on the
Site an adequate supply of drinking and other water for the use of the
Contractor’s Personnel.

The Contractor shall at all times take the necessary precautions to
protect the Contractor's Personnel employed on the Site from insect and
pest nuisance, and to reduce the danger to their health. The Contractor
shall comply with all the regulations of the local health authorities,
including use of appropriate insecticide.

The Contractor shall not, otherwise than in accordance with the Laws of
the Country, import, sell, give, barter or otherwise dispose of any
alcoholic liquor or drugs, or permit or allow importation, sale, gift, barter
or disposal thereof by Contractor's Personnel.

The Contractor shall not give, barter, or otherwise dispose of, to any
person, any arms or ammunition of any kind, or allow Contractor's
Personnel to do so.

The Contractor shall respect the Country's recognized festivals, days of
rest and religious or other customs.

The Contractor shall be responsible, to the extent required by local
regulations, for making any funeral arrangements for any of his local
employees who may die while engaged upon the Works.
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6.20

6.21

6.22

6.23

6.24

7.1

Prohibition of
Forced or
Compulsory
Labour

Prohibition of
Harmful Child
Labour

Employment
Records of
Workers

Workers’
Organi-
sations

Non-
Discriminatio
n and Equal
Opportunity

Manner of
Execution

The Contractor shall not employ forced labour, which consists of any
work or service, not voluntarily performed, that is exacted from an
individual under threat of force or penalty, and includes any kind of
involuntary or compulsory labour, such as indentured labour, bonded
labour or similar labour-contracting arrangements.

The Contractor shall not employ children in a manner that is
economically exploitative, or is likely to be hazardous, or to interfere with,
the child’s education, or to be harmful to the child’s health or physical,
mental, spiritual, moral, or social development. Where the relevant
labour laws of the Country have provisions for employment of minors,
the Contractor shall follow those laws applicable to the Contractor.
Children below the age of 18 years shall not be employed in dangerous
work.

The Contractor shall keep complete and accurate records of the
employment of labour at the Site. The records shall include the names,
ages, genders, hours worked and wages paid to all workers. These
records shall be summarized on a monthly basis and submitted to the
Engineer. These records shall be included in the details to be submitted
by the Contractor under Sub-Clause 6.10 [Records of Contractor’s
Personnel and Equipment].

In countries where the relevant labour laws recognise workers’ rights to
form and to join workers’ organisations of their choosing without
interference and to bargain collectively, the Contractor shall comply with
such laws. Where the relevant labour laws substantially restrict workers’
organisations, the Contractor shall enable alternative means for the
Contractor’s Personnel to express their grievances and protect their
rights regarding working conditions and terms of employment. In either
case described above, and where the relevant labour laws are silent, the
Contractor shall not discourage the Contractor’s Personnel from forming
or joining workers’ organisations of their choosing or from bargaining
collectively, and shall not discriminate or retaliate against the
Contractor’'s Personnel who participate, or seek to participate, in such
organisations and bargain collectively. The Contractor shall engage with
such workers’ representatives. Workers’ organisations are expected to
fairly represent the workers in the workforce.

The Contractor shall not make employment decisions on the basis of
personal characteristics unrelated to inherent job requirements. The
Contractor shall base the employment relationship on the principle of
equal opportunity and fair treatment, and shall not discriminate with
respect to aspects of the employment relationship, including recruitment
and hiring, compensation (including wages and benefits), working
conditions and terms of employment, access to training, promotion,
termination of employment or retirement, and discipline. In countries
where the relevant labour laws provide for non-discrimination in
employment, the Contractor shall comply with such laws. When the
relevant labour laws are silent on non-discrimination in employment, the
Contractor shall meet this Sub-Clause’s requirements. Special
measures of protection or assistance to remedy past discrimination or
selection for a particular job based on the inherent requirements of the
job shall not be deemed discrimination.

Plant, Materials and Workmanship

The Contractor shall carry out the manufacture of Plant, the production
and manufacture of Materials, and all other execution of the Works:
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(@) Inthe manner (if any) specified in the Contract;

(b) In a proper workmanlike and careful manner, in accordance with
recognised good practice; and

(c) With properly equipped facilities and non-hazardous Materials,
except as otherwise specified in the Contract.

The Contractor shall submit the following samples of Materials, and
relevant information, to the Engineer for consent prior to using the
Materials in or for the Works:

7.2 Samples

(@) Manufacturer's standard samples of Materials and samples
specified in the Contract, all at the Contractor’s cost; and

(b) Additional samples instructed by the Engineer as a Variation.

Each sample shall be labelled as to origin and intended use in the
Works.

. The Employer’s Personnel shall at all reasonable times:
7.3 Inspection

(a) Have full access to all parts of the Site and to all places from which
natural Materials are being obtained; and

(b) During production, manufacture and construction (at the Site and
elsewhere), be entitled to examine, inspect, measure and test the
materials and workmanship, and to check the progress of
manufacture of Plant and production and manufacture of Materials.

The Contractor shall give the Employer’'s Personnel full opportunity to
carry out these activities, including providing access, facilities,
permissions and safety equipment. No such activity shall relieve the
Contractor from any obligation or responsibility.

The Contractor shall give notice to the Engineer whenever any work is
ready and before it is covered up, put out of sight, or packaged for
storage or transport. The Engineer shall then either carry out the
examination, inspection, measurement or testing without unreasonable
delay, or promptly give notice to the Contractor that the Engineer does
not require to do so. If the Contractor fails to give the notice, he shall, if
and when required by the Engineer, uncover the work and thereafter
reinstate and make good, all at the Contractor’s cost.

This Sub-Clause shall apply to all tests specified in the Contract, other

74  Testing than the Tests after Completion (if any).

Except as otherwise specified in the Contract, the Contractor shall
provide all apparatus, assistance, documents and other information,
electricity, equipment, fuel, consumables, instruments, labour, materials,
and suitably qualified and experienced staff, as are necessary to carry
out the specified tests efficiently. The Contractor shall agree, with the
Engineer, the time and place for the specified testing of any Plant,
Materials and other parts of the Works.

The Engineer may, under Clause 13 [Variations and Adjustments], vary
the location or details of specified tests, or instruct the Contractor to carry
out additional tests. If these varied or additional tests show that the
tested Plant, Materials or workmanship is not in accordance with the
Contract, the cost of carrying out this Variation shall be borne by the
Contractor, notwithstanding other provisions of the Contract.

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



159 Section VIII. General Conditions

The Engineer shall give the Contractor not less than 24 hours’ notice of
the Engineer’s intention to attend the tests. If the Engineer does not
attend at the time and place agreed, the Contractor may proceed with
the tests, unless otherwise instructed by the Engineer, and the tests shall
then be deemed to have been made in the Engineer’s presence.

If the Contractor suffers delay and/or incurs Cost from complying with
these instructions or as a result of a delay for which the Employer is
responsible, the Contractor shall give notice to the Engineer and shall be
entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost plus profit, which shall be included in
the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall promptly forward to the Engineer duly certified
reports of the tests. When the specified tests have been passed, the
Engineer shall endorse the Contractor's test certificate, or issue a
certificate to him, to that effect. If the Engineer has not attended the tests,
he shall be deemed to have accepted the readings as accurate.

If, as a result of an examination, inspection, measurement or testing, any
Plant, Materials or workmanship is found to be defective or otherwise not
in accordance with the Contract, the Engineer may reject the Plant,
Materials or workmanship by giving notice to the Contractor, with
reasons. The Contractor shall then promptly make good the defect and
ensure that the rejected item complies with the Contract.

7.5 Rejection

If the Engineer requires this Plant, Materials or workmanship to be
retested, the tests shall be repeated under the same terms and
conditions. If the rejection and retesting cause the Employer to incur
additional costs, the Contractor shall subject to Sub-Clause 2.5
[Employer’s Claims] pay these costs to the Employer.

Notwithstanding any previous test or certification, the Engineer may

7.6 Remedial instruct the Contractor to:

Work

(@) Remove from the Site and replace any Plant or Materials which is
not in accordance with the Contract;

(b) Remove and re-execute any other work which is not in accordance
with the Contract; and

(c) Execute any work which is urgently required for the safety of the
Works, whether because of an accident, unforeseeable event or
otherwise.

The Contractor shall comply with the instruction within a reasonable time,
which shall be the time (if any) specified in the instruction, or immediately
if urgency is specified under sub-paragraph (c).

If the Contractor fails to comply with the instruction, the Employer shall
be entitled to employ and pay other persons to carry out the work. Except
to the extent that the Contractor would have been entitled to payment for
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the work, the Contractor shall subject to Sub-Clause 2.5 [Employer’s
Claims] pay to the Employer all costs arising from this failure.

Except as otherwise provided in the Contract, each item of Plant and
Materials shall, to the extent consistent with the Laws of the Country,
become the property of the Employer at whichever is the earlier of the
following times, free from liens and other encumbrances:

7.7 Ownership of
Plant and
Materials

(@) When itis incorporated in the Works;

(b)  When the Contractor is paid the corresponding value of the Plant
and Materials under Sub-Clause 8.10 [Payment for Plant and
Materials in Event of Suspension].

Unless otherwise stated in the Specification, the Contractor shall pay all

7.8 Royalties royalties, rents and other payments for:

(a) Natural Materials obtained from outside the Site, and

(b) The disposal of material from demolitions and excavations and of
other surplus material (whether natural or man-made), except to
the extent that disposal areas within the Site are specified in the
Contract.

8. Commencement, Delays and Suspension

Except as otherwise specified in the Particular Conditions of Contract,
the Commencement Date shall be the date at which the following
precedent conditions have all been fulfilled and the Engineer’s
notification recording the agreement of both Parties on such fulfiiment
and instructing to commence the Work is received by the Contractor:

8.1 Commencement
of Works

(a) Signature of the Contract Agreement by both Parties, and if
required, approval of the Contract by relevant authorities of the
Country;

(b) Delivery to the Contractor of reasonable evidence of the
Employer's financial arrangements (under Sub-Clause 2.4
[Employer’s Financial Arrangements]);

(c) Except if otherwise specified in the Contract Data, effective
access to and possession of the Site given to the Contractor
together with such permission(s) under (a) of Sub-Clause 1.13
[Compliance with Laws] as required for the commencement of the
Works,

(d) Receipt by the Contractor of the Advance Payment under Sub-
Clause 14.2 [Advance Payment] provided that the corresponding
bank guarantee has been delivered by the Contractor.

If the said Engineer’s instruction is not received by the Contractor within
180 days from his receipt of the Letter of Acceptance, the Contractor
shall be entitled to terminate the Contract under Sub-Clause 16.2
[Termination by Contractor].

The Contractor shall commence the execution of the Works as soon as

is reasonably practicable after the Commencement Date, and shall then
proceed with the Works with due expedition and without delay.
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The Contractor shall complete the whole of the Works, and each
Section (if any), within the Time for Completion for the Works or Section
(as the case may be), including:

8.2 Time for
Completion

(a) Achieving the passing of the Tests on Completion; and

(b) Completing all work which is stated in the Contract as being
required for the Works or Section to be considered to be
completed for the purposes of taking-over under Sub-Clause 10.1
[Taking Over of the Works and Sections].

The Contractor shall submit a detailed time programme to the Engineer
within 28 days after receiving the notice under Sub-Clause 8.1
[Commencement of Works]. The Contractor shall also submit a revised
programme whenever the previous programme is inconsistent with
actual progress or with the Contractor’s obligations. Each programme
shall include:

8.3 Programme

(@) The order in which the Contractor intends to carry out the Works,
including the anticipated timing of each stage of design (if any),
Contractor's Documents, procurement, manufacture of Plant,
delivery to Site, construction, erection and testing;

(b) Each of these stages for work by each nominated Subcontractor
(as defined in Clause 5 [Nominated Subcontractors]);

(c) The sequence and timing of inspections and tests specified in the
Contract; and

(d) A supporting report which includes:

(i) A general description of the methods which the Contractor
intends to adopt, and of the major stages, in the execution
of the Works; and

(i)  Details showing the Contractor’s reasonable estimate of the
number of each class of Contractor’s Personnel and of each
type of Contractor's Equipment, required on the Site for
each major stage.

Unless the Engineer, within 21 days after receiving a programme, gives
notice to the Contractor stating the extent to which it does not comply
with the Contract, the Contractor shall proceed in accordance with the
programme, subject to his other obligations under the Contract. The
Employer’s Personnel shall be entitled to rely upon the programme
when planning their activities.

The Contractor shall promptly give notice to the Engineer of specific
probable future events or circumstances which may adversely affect the
work, increase the Contract Price or delay the execution of the Works.
The Engineer may require the Contractor to submit an estimate of the
anticipated effect of the future event or circumstances, and/or a
proposal under Sub-Clause 13.3 [Variation Procedure].

If, at any time, the Engineer gives notice to the Contractor that a
programme fails (to the extent stated) to comply with the Contract or to
be consistent with actual progress and the Contractor's stated
intentions, the Contractor shall submit a revised programme to the
Engineer in accordance with this Sub-Clause.
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The Contractor shall be entitled subject to Sub-Clause 20.1

8.4  Extension of [Contractor’s Claims] to an extension of the Time for Completion if and

'cl':ime flo:_ to the extent that completion for the purposes of Sub-Clause 10.1
ompletion [Taking Over of the Works and Sections] is or will be delayed by any of
the following causes:

(@) A Variation (unless an adjustment to the Time for Completion has
been agreed under Sub-Clause 13.3 [Variation Procedure]) or
other substantial change in the quantity of an item of work
included in the Contract;

(b) A cause of delay giving an entitlement to extension of time under
a Sub-Clause of these Conditions;

(c) Exceptionally adverse climatic conditions;

(d) Unforeseeable shortages in the availability of personnel or Goods
caused by epidemic or governmental actions; or

(e) Any delay, impediment or prevention caused by or attributable to
the Employer, the Employer’s Personnel, or the Employer’s other
contractors.

If the Contractor considers himself to be entitled to an extension of the

Time for Completion, the Contractor shall give notice to the Engineer in

accordance with Sub-Clause 20.1 [Contractor's Claims]. When

determining each extension of time under Sub-Clause 20.1, the

Engineer shall review previous determinations and may increase, but

shall not decrease, the total extension of time.

8.5 Delays If the following conditions apply, namely:
Causeq by (@) The Contractor has diligently followed the procedures laid down
Authorities by the relevant legally constituted public authorities in the
Country;

(b) These authorities delay or disrupt the Contractor’'s work; and

(c) The delay or disruption was Unforeseeable,

then this delay or disruption will be considered as a cause of delay under

sub-paragraph (b) of Sub-Clause 8.4 [Extension of Time for

Completion].

If, at ime:

8.6 Rate of ; atany time
Progress (a) Actual progress is too slow to complete within the Time for

Completion; and/or

(b) Progress has fallen (or will fall) behind the current programme
under Sub-Clause 8.3 [Programme];

other than as a result of a cause listed in Sub-Clause 8.4 [Extension of
Time for Completion], then the Engineer may instruct the Contractor to
submit, under Sub-Clause 8.3 [Programme], a revised programme and
supporting report describing the revised methods which the Contractor
proposes to adopt in order to expedite progress and complete within the
Time for Completion.

Unless the Engineer notifies otherwise, the Contractor shall adopt these
revised methods, which may require increases in the working hours
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and/or in the numbers of Contractor's Personnel and/or Goods, at the
risk and cost of the Contractor. If these revised methods cause the
Employer to incur additional costs, the Contractor shall subject to notice
under Sub-Clause 2.5 [Employer's Claims] pay these costs to the
Employer, in addition to delay damages (if any) under Sub-Clause 8.7
below.

Additional costs of revised methods including acceleration measures,
instructed by the Engineer to reduce delays resulting from causes listed
under Sub-Clause 8.4 [Extension of Time for Completion] shall be paid
by the Employer, without generating, however, any other additional
payment benefit to the Contractor.

If the Contractor fails to comply with Sub-Clause 8.2 [Time for
Compiletion], the Contractor shall subject to notice under Sub-Clause
2.5 [Employer’'s Claims] pay delay damages to the Employer for this
default. These delay damages shall be the sum stated in the Contract
Data, which shall be paid for every day which shall elapse between the
relevant Time for Completion and the date stated in the Taking-Over
Certificate. However, the total amount due under this Sub-Clause shall
not exceed the maximum amount of delay damages (if any) stated in
the Contract Data.

8.7 Delay
Damages

These delay damages shall be the only damages due from the
Contractor for such default, other than in the event of termination under
Sub-Clause 15.2 [Termination by Employer] prior to completion of the
Works. These damages shall not relieve the Contractor from his
obligation to complete the Works, or from any other duties, obligations
or responsibilities which he may have under the Contract.

The Engineer may at any time instruct the Contractor to suspend
progress of part or all of the Works. During such suspension, the
Contractor shall protect, store and secure such part or the Works
against any deterioration, loss or damage.

8.8 Suspension of
Work

The Engineer may also notify the cause for the suspension. If and to the
extent that the cause is notified and is the responsibility of the
Contractor, the following Sub-Clauses 8.9, 8.10 and 8.11 shall not

apply.

If the Contractor suffers delay and/or incurs Cost from complying with
the Engineer’s instructions under Sub-Clause 8.8 [Suspension of Work]
and/or from resuming the work, the Contractor shall give notice to the
Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s
Claims] to:

8.9 Conse-
quences of
Suspension

(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost, which shall be included in the Contract
Price.

After receiving this notice, the Engineer shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine these
matters.

The Contractor shall not be entitled to an extension of time for, or to
payment of the Cost incurred in, making good the consequences of the
Contractor's faulty design, workmanship or materials, or of the
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Contractor’s failure to protect, store or secure in accordance with Sub-
Clause 8.8 [Suspension of Work].

The Contractor shall be entitled to payment of the value (as at the date

8.10 Paymentfor .t spension) of Plant and/or Materials which have not been delivered

Plant and S

Materials in to Site, if:

Event °f_ (@) The work on Plant or delivery of Plant and/or Materials has been
Suspension suspended for more than 28 days; and

(b) The Contractor has marked the Plant and/or Materials as the
Employer's property in accordance with the Engineer’s
instructions.

If the suspension under Sub-Clause 8.8 [Suspension of Work] has
continued for more than 84 days, the Contractor may request the
Engineer's permission to proceed. If the Engineer does not give
permission within 28 days after being requested to do so, the Contractor
may, by giving notice to the Engineer, treat the suspension as an
omission under Clause 13 [Variations and Adjustments] of the affected
part of the Works. If the suspension affects the whole of the Works, the
Contractor may give notice of termination under Sub-Clause 16.2
[Termination by Contractor].

8.11 Prolonged
Suspension

After the permission or instruction to proceed is given, the Contractor
and the Engineer shall jointly examine the Works and the Plant and
Materials affected by the suspension. The Contractor shall make good
any deterioration or defect in or loss of the Works or Plant or Materials,
which has occurred during the suspension after receiving from the
Engineer an instruction to this effect under Clause 13 [Variations and
Adjustments].

8.12 Resumption of
Work

9. Tests on Completion

The Contractor shall carry out the Tests on Completion in accordance
with this Clause and Sub-Clause 7.4 [Testing], after providing the
documents in accordance with sub-paragraph (d) of Sub-Clause 4.1
[Contractor's General Obligations].

9.1 Contractor’s
Obligations

The Contractor shall give to the Engineer not less than 21 days’ notice
of the date after which the Contractor will be ready to carry out each of
the Tests on Completion. Unless otherwise agreed, Tests on
Completion shall be carried out within 14 days after this date, on such
day or days as the Engineer shall instruct.

In considering the results of the Tests on Completion, the Engineer shall
make allowances for the effect of any use of the Works by the Employer
on the performance or other characteristics of the Works. As soon as
the Works, or a Section, have passed any Tests on Completion, the
Contractor shall submit a certified report of the results of these Tests to
the Engineer.

If the Tests on Completion are being unduly delayed by the Employer,
9.2 Delayed Tests g, clause 7.4 [Testing] (fifth paragraph) andior Sub-Clause 10.3
[Interference with Tests on Completion] shall be applicable.

If the Tests on Completion are being unduly delayed by the Contractor,
the Engineer may by notice require the Contractor to carry out the Tests
within 21 days after receiving the notice. The Contractor shall carry out
the Tests on such day or days within that period as the Contractor may
fix and of which he shall give notice to the Engineer.
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If the Contractor fails to carry out the Tests on Completion within the
period of 21 days, the Employer’s Personnel may proceed with the Tests
at the risk and cost of the Contractor. The Tests on Completion shall
then be deemed to have been carried out in the presence of the
Contractor and the results of the Tests shall be accepted as accurate.

If the Works, or a Section, fail to pass the Tests on Completion, Sub-
Clause 7.5 [Rejection] shall apply, and the Engineer or the Contractor
may require the failed Tests, and Tests on Completion on any related
work, to be repeated under the same terms and conditions.

9.3 Retesting

If the Works, or a Section, fail to pass the Tests on Completion repeated

9.4 Failure to under Sub-Clause 9.3 [Retesting], the Engineer shall be entitled to:

Pass Tests on
Completion (a) Order further repetition of Tests on Completion under Sub-Clause
9.3 [Retesting];

(b) If the failure deprives the Employer of substantially the whole
benefit of the Works or Section, reject the Works or Section (as
the case may be), in which event the Employer shall have the
same remedies as are provided in sub-paragraph (c) of Sub-
Clause 11.4 [Failure to Remedy Defects]; or

(c) Issue a Taking-Over Certificate, if the Employer so requests.

In the event of sub-paragraph (c), the Contractor shall proceed in
accordance with all other obligations under the Contract, and the
Contract Price shall be reduced by such amount as shall be appropriate
to cover the reduced value to the Employer as a result of this failure.
Unless the relevant reduction for this failure is stated (or its method of
calculation is defined) in the Contract, the Employer may require the
reduction to be (i) agreed by both Parties (in full satisfaction of this
failure only) and paid before this Taking-Over Certificate is issued, or (ii)
determined and paid under Sub-Clause 2.5 [Employer’s Claims] and
Sub-Clause 3.5 [Determinations].

10. Employer’s Taking Over

Except as stated in Sub-Clause 9.4 [Failure to Pass Tests on
Completion], the Works shall be taken over by the Employer when (i) the
Works have been completed in accordance with the Contract, including
the matters described in Sub-Clause 8.2 [Time for Completion] and
except as allowed in sub-paragraph (a) below, and (ii) a Taking-Over
Certificate for the Works has been issued, or is deemed to have been
issued in accordance with this Sub-Clause.

10.1 Taking Over
of the Works
and Sections

The Contractor may apply by notice to the Engineer for a Taking-Over
Certificate not earlier than 14 days before the Works will, in the
Contractor’s opinion, be complete and ready for taking over. If the Works
are divided into Sections, the Contractor may similarly apply for a Taking-
Over Certificate for each Section.

The Engineer shall, within 28 days after receiving the Contractor’s
application:

(a) Issue the Taking-Over Certificate to the Contractor, stating the
date on which the Works or Section were completed in accordance
with the Contract, except for any minor outstanding work and
defects which will not substantially affect the use of the Works or
Section for their intended purpose (either until or whilst this work is
completed and these defects are remedied); or
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(b) Reject the application, giving reasons and specifying the work
required to be done by the Contractor to enable the Taking-Over
Certificate to be issued. The Contractor shall then complete this
work before issuing a further notice under this Sub-Clause.

If the Engineer fails either to issue the Taking-Over Certificate or to reject
the Contractor’s application within the period of 28 days, and if the Works
or Section (as the case may be) are substantially in accordance with the
Contract, the Taking-Over Certificate shall be deemed to have been
issued on the last day of that period.

The Engineer may, at the sole discretion of the Employer, issue a

10.2 Taking Over Taking-Over Certificate for any part of the Permanent Works.

of Parts of

the Works The Employer shall not use any part of the Works (other than as a

temporary measure which is either specified in the Contract or agreed
by both Parties) unless and until the Engineer has issued a Taking-Over
Certificate for this part. However, if the Employer does use any part of
the Works before the Taking-Over Certificate is issued:

(a) The part which is used shall be deemed to have been taken over
as from the date on which it is used;

(b) The Contractor shall cease to be liable for the care of such part as
from this date, when responsibility shall pass to the Employer, and

(c) If requested by the Contractor, the Engineer shall issue a Taking-
Over Certificate for this part.

After the Engineer has issued a Taking-Over Certificate for a part of the
Works, the Contractor shall be given the earliest opportunity to take such
steps as may be necessary to carry out any outstanding Tests on
Completion. The Contractor shall carry out these Tests on Completion
as soon as practicable before the expiry date of the relevant Defects
Notification Period.

If the Contractor incurs Cost as a result of the Employer taking over
and/or using a part of the Works, other than such use as is specified in
the Contract or agreed by the Contractor, the Contractor shall (i) give
notice to the Engineer and (ii) be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to payment of any such Cost plus profit, which shall
be included in the Contract Price. After receiving this notice, the Engineer
shall proceed in accordance with Sub-Clause 3.5 [Determinations] to
agree or determine this Cost and profit.

If a Taking-Over Certificate has been issued for a part of the Works
(other than a Section), the delay damages thereafter for completion of
the remainder of the Works shall be reduced. Similarly, the delay
damages for the remainder of the Section (if any) in which this part is
included shall also be reduced. For any period of delay after the date
stated in this Taking-Over Certificate, the proportional reduction in these
delay damages shall be calculated as the proportion which the value of
the part so certified bears to the value of the Works or Section (as the
case may be) as a whole. The Engineer shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine these
proportions. The provisions of this paragraph shall only apply to the daily
rate of delay damages under Sub-Clause 8.7 [Delay Damages], and
shall not affect the maximum amount of these damages.
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If the Contractor is prevented, for more than 14 days, from carrying out
the Tests on Completion by a cause for which the Employer is
responsible, the Employer shall be deemed to have taken over the
Works or Section (as the case may be) on the date when the Tests on
Completion would otherwise have been completed.

10.3 Interference
with Tests on
Completion

The Engineer shall then issue a Taking-Over Certificate accordingly, and
the Contractor shall carry out the Tests on Completion as soon as
practicable, before the expiry date of the Defects Notification Period. The
Engineer shall require the Tests on Completion to be carried out by
giving 14 days’ notice and in accordance with the relevant provisions of
the Contract.

If the Contractor suffers delay and/or incurs Cost as a result of this delay
in carrying out the Tests on Completion, the Contractor shall give notice
to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:

(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion]; and

(b) Payment of any such Cost plus profit, which shall be included in
the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine these matters.

10.4 Surfaces Except as otherwise stated in a Taking-Over Certificate, a certificate for
Requiring a Section or part of the Works shall not be deemed to certify completion
Reinstateme of any ground or other surfaces requiring reinstatement.
nt

11.  Defects Liability

In order that the Works and Contractor's Documents, and each Section,

11.1 Completion shall be in the condition required by the Contract (fair wear and tear

.°f Ovl\”tStEnd' excepted) by the expiry date of the relevant Defects Notification Period
ing Yvork and or as soon as practicable thereafter, the Contractor shall:
Remedying
Defects (@) Complete any work which is outstanding on the date stated in a
Taking-Over Certificate, within such reasonable time as is
instructed by the Engineer; and
(b) Execute all work required to remedy defects or damage, as may
be notified by (or on behalf of) the Employer on or before the expiry
date of the Defects Notification Period for the Works or Section (as
the case may be).
If a defect appears or damage occurs, the Contractor shall be notified
accordingly, by (or on behalf of) the Employer.
112 ¢ f All work referred to in sub-paragraph (b) of Sub-Clause 11.1 [Completion
: osto . of Outstanding Work and Remedying Defects] shall be executed at the
Remedying risk and cost of the Contractor, if and to the extent that the work is
Defects attributable to:

(a) Any design for which the Contractor is responsible;

(b) Plant, Materials or workmanship not being in accordance with the
Contract; or
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(c) Failure by the Contractor to comply with any other obligation.

If and to the extent that such work is attributable to any other cause, the
Contractor shall be notified promptly by (or on behalf of) the Employer,
and Sub-Clause 13.3 [Variation Procedure] shall apply.

The Employer shall be entitled subject to Sub-Clause 2.5 [Employer’'s

11.3  Extension of Claims] to an extension of the Defects Notification Period for the Works

Def_e(_:ts ] or a Section if and to the extent that the Works, Section or a major item
s::;g;atlon of Plant (as the case may be, and after taking over) cannot be used for

the purposes for which they are intended by reason of a defect or by
reason of damage attributable to the Contractor. However, a Defects
Notification Period shall not be extended by more than two years.

If delivery and/or erection of Plant and/or Materials was suspended under
Sub-Clause 8.8 [Suspension of Work] or Sub-Clause 16.1 [Contractor’s
Entitlement to Suspend Work], the Contractor’s obligations under this
Clause shall not apply to any defects or damage occurring more than two
years after the Defects Notification Period for the Plant and/or Materials
would otherwise have expired.

If the Contractor fails to remedy any defect or damage within a
reasonable time, a date may be fixed by (or on behalf of) the Employer,
on or by which the defect or damage is to be remedied. The Contractor
shall be given reasonable notice of this date.

11.4 Failure to
Remedy
Defects

If the Contractor fails to remedy the defect or damage by this notified
date and this remedial work was to be executed at the cost of the
Contractor under Sub-Clause 11.2 [Cost of Remedying Defects], the
Employer may (at his option):

(a) Carry out the work himself or by others, in a reasonable manner
and at the Contractor's cost, but the Contractor shall have no
responsibility for this work; and the Contractor shall subject to Sub-
Clause 2.5 [Employer’'s Claims] pay to the Employer the costs
reasonably incurred by the Employer in remedying the defect or
damage;

(b) Require the Engineer to agree or determine a reasonable
reduction in the Contract Price in accordance with Sub-Clause 3.5
[Determinations]; or

(c) If the defect or damage deprives the Employer of substantially the
whole benefit of the Works or any major part of the Works,
terminate the Contract as a whole, or in respect of such major part
which cannot be put to the intended use. Without prejudice to any
other rights, under the Contract or otherwise, the Employer shall
then be entitled to recover all sums paid for the Works or for such
part (as the case may be), plus financing costs and the cost of
dismantling the same, clearing the Site and returning Plant and
Materials to the Contractor.

If the defect or damage cannot be remedied expeditiously on the Site
and the Employer gives consent, the Contractor may remove from the
Site for the purposes of repair such items of Plant as are defective or
damaged. This consent may require the Contractor to increase the
amount of the Performance Security by the full replacement cost of these
items, or to provide other appropriate security.

11.5 Removal of
Defective
Work
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If the work of remedying of any defect or damage may affect the
performance of the Works, the Engineer may require the repetition of any
of the tests described in the Contract. The requirement shall be made by
notice within 28 days after the defect or damage is remedied.

11.6 Further Tests

These tests shall be carried out in accordance with the terms applicable
to the previous tests, except that they shall be carried out at the risk and
cost of the Party liable, under Sub-Clause 11.2 [Cost of Remedying
Defects], for the cost of the remedial work.

Until the Performance Certificate has been issued, the Contractor shall
have such right of access to the Works as is reasonably required in order
to comply with this Clause, except as may be inconsistent with the
Employer’s reasonable security restrictions.

11.7 Right of
Access

The Contractor shall, if required by the Engineer, search for the cause of
any defect, under the direction of the Engineer. Unless the defect is to
be remedied at the cost of the Contractor under Sub-Clause 11.2 [Cost
of Remedying Defects], the Cost of the search plus profit shall be agreed
or determined by the Engineer in accordance with Sub-Clause 3.5
[Determinations] and shall be included in the Contract Price.

11.8 Contractor to
Search

Performance of the Contractor’s obligations shall not be considered to
have been completed until the Engineer has issued the Performance
Certificate to the Contractor, stating the date on which the Contractor
completed his obligations under the Contract.

11.9 Performance
Certificate

The Engineer shall issue the Performance Certificate within 28 days after
the latest of the expiry dates of the Defects Notification Periods, or as
soon thereafter as the Contractor has supplied all the Contractor’s
Documents and completed and tested all the Works, including
remedying any defects. A copy of the Performance Certificate shall be
issued to the Employer.

Only the Performance Certificate shall be deemed to constitute
acceptance of the Works.

After the Performance Certificate has been issued, each Party shall
remain liable for the fulflment of any obligation which remains
unperformed at that time. For the purposes of determining the nature and
extent of unperformed obligations, the Contract shall be deemed to
remain in force.

11.10 Unfulfilled
Obligations

Upon receiving the Performance Certificate, the Contractor shall remove
any remaining Contractor's Equipment, surplus material, wreckage,
rubbish and Temporary Works from the Site.

11.11 Clearance of
Site

If all these items have not been removed within 28 days after receipt by
the Contractor of the Performance Certificate, the Employer may sell or
otherwise dispose of any remaining items. The Employer shall be entitled
to be paid the costs incurred in connection with, or attributable to, such
sale or disposal and restoring the Site.

Any balance of the moneys from the sale shall be paid to the Contractor.
If these moneys are less than the Employer’s costs, the Contractor shall
pay the outstanding balance to the Employer.

12. Measurement and Evaluation

The Works shall be measured, and valued for payment, in accordance
with this Clause. The Contractor shall show in each application under
Sub-Clauses 14.3 [Application for Interim Payment Certificates], 14.10
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[Statement on Completion] and 14.11 [Application for Final Payment
Certificate] the quantities and other particulars detailing the amounts
which he considers to be entitled under the Contract.

Whenever the Engineer requires any part of the Works to be measured,
reasonable notice shall be given to the Contractor’'s Representative, who
shall:

(@) Promptly either attend or send another qualified representative to
assist the Engineer in making the measurement; and

(b) Supply any particulars requested by the Engineer.

If the Contractor fails to attend or send a representative, the measurement
made by (or on behalf of) the Engineer shall be accepted as accurate.

Except as otherwise stated in the Contract, wherever any Permanent
Works are to be measured from records, these shall be prepared by the
Engineer. The Contractor shall, as and when requested, attend to
examine and agree the records with the Engineer, and shall sign the
same when agreed. If the Contractor does not attend, the records shall
be accepted as accurate.

If the Contractor examines and disagrees the records, and/or does not
sign them as agreed, then the Contractor shall give notice to the Engineer
of the respects in which the records are asserted to be inaccurate. After
receiving this notice, the Engineer shall review the records and either
confirm or vary them and certify the payment of the undisputed part. If the
Contractor does not so give notice to the Engineer within 14 days after
being requested to examine the records, they shall be accepted as
accurate.

Except as otherwise stated in the Contract and notwithstanding local

12.2 Method of practice:

Measuremen

t (a) Measurement shall be made of the net actual quantity of each item
of the Permanent Works; and

(b) The method of measurement shall be in accordance with the Bill of
Quantities or other applicable Schedules.

Except as otherwise stated in the Contract, the Engineer shall proceed in
accordance with Sub-Clause 3.5 [Determinations] to agree or determine
the Contract Price by evaluating each item of work, applying the
measurement agreed or determined in accordance with the above Sub-
Clauses 12.1 and 12.2 and the appropriate rate or price for the item.

12.3 Evaluation

For each item of work, the appropriate rate or price for the item shall be
the rate or price specified for such item in the Contract or, if there is no
such item, specified for similar work.

Any item of work included in the Bill of Quantities for which no rate or price

was specified shall be considered as included in other rates and prices in
the Bill of Quantities and will not be paid for separately.
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However, a new rate or price shall be appropriate for an item of work if:

(@)

(i)  The measured quantity of the item is changed by more than
25% from the quantity of this item in the Bill of Quantities or
other Schedule;

(i)  This change in quantity multiplied by such specified rate for
this item exceeds 0.25% of the Accepted Contract Amount;

(i)  This change in quantity directly changes the Cost per unit
quantity of this item by more than 1%; and

(iv) Thisitemis not specified in the Contract as a “fixed rate item”;

or

(i)  The work is instructed under Clause 13 [Variations and
Adjustments];

(i)  No rate or price is specified in the Contract for this item; and

(i)  No specified rate or price is appropriate because the item of
work is not of similar character, or is not executed under
similar conditions, as any item in the Contract.

Each new rate or price shall be derived from any relevant rates or prices
in the Contract, with reasonable adjustments to take account of the
matters described in sub-paragraph (a) and/or (b), as applicable. If no
rates or prices are relevant for the derivation of a new rate or price, it shall
be derived from the reasonable Cost of executing the work, together with
profit, taking account of any other relevant matters.

Until such time as an appropriate rate or price is agreed or determined,
the Engineer shall determine a provisional rate or price for the purposes
of Interim Payment Certificates as soon as the concerned work
commences.

Whenever the omission of any work forms part (or all) of a Variation, the

124 Omissions value of which has not been agreed, if:

(@) The Contractor will incur (or has incurred) cost which, if the work
had not been omitted, would have been deemed to be covered by
a sum forming part of the Accepted Contract Amount;

(b) The omission of the work will result (or has resulted) in this sum not
forming part of the Contract Price; and

(c) This cost is not deemed to be included in the evaluation of any
substituted work;

then the Contractor shall give notice to the Engineer accordingly, with
supporting particulars. Upon receiving this notice, the Engineer shall
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or
determine this cost, which shall be included in the Contract Price.
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13. Variations and Adjustments

Variations may be initiated by the Engineer at any time prior to issuing the
Taking-Over Certificate for the Works, either by an instruction or by a
request for the Contractor to submit a proposal.

13.1 Right to Vary

The Contractor shall execute and be bound by each Variation, unless the
Contractor promptly gives notice to the Engineer stating (with supporting
particulars) that (i) the Contractor cannot readily obtain the Goods
required for the Variation, or (ii) such Variation triggers a substantial
change in the sequence or progress of the Works. Upon receiving this
notice, the Engineer shall cancel, confirm or vary the instruction.

Each Variation may include:

(@) Changes to the quantities of any item of work included in the
Contract (however, such changes do not necessarily constitute a
Variation);

(b) Changes to the quality and other characteristics of any item of work;

(c) Changes to the levels, positions and/or dimensions of any part of
the Works;

(d) Omission of any work unless it is to be carried out by others;

(e) Any additional work, Plant, Materials or services necessary for the
Permanent Works, including any associated Tests on Completion,
boreholes and other testing and exploratory work; or

()  Changes to the sequence or timing of the execution of the Works.

The Contractor shall not make any alteration and/or modification of the
Permanent Works, unless and until the Engineer instructs or approves a
Variation.

The Contractor may, at any time, submit to the Engineer a written
proposal which (in the Contractor’s opinion) will, if adopted, (i) accelerate
completion, (ii) reduce the cost to the Employer of executing, maintaining
or operating the Works, (iii) improve the efficiency or value to the
Employer of the completed Works, or (iv) otherwise be of benefit to the
Employer.

13.2 Value
Engineering

The proposal shall be prepared at the cost of the Contractor and shall
include the items listed in Sub-Clause 13.3 [Variation Procedure].

If a proposal, which is approved by the Engineer, includes a change in
the design of part of the Permanent Works, then unless otherwise agreed
by both Parties:

(@) The Contractor shall design this part;

(b) Sub-paragraphs (a) to (d) of Sub-Clause 4.1 [Contractor's General
Obligations] shall apply; and

(c) Ifthis change results in a reduction in the contract value of this part,

the Engineer shall proceed in accordance with Sub-Clause 3.5
[Determinations] to agree or determine a fee, which shall be
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included in the Contract Price. This fee shall be half (50%) of the
difference between the following amounts:

(i)  Such reduction in contract value, resulting from the change,
excluding adjustments under Sub-Clause 13.7 [Adjustments
for Changes in Legislation] and Sub-Clause 13.8
[Adjustments for Changes in Cost]; and

(i)  The reduction (if any) in the value to the Employer of the
varied works, taking account of any reductions in quality,
anticipated life or operational efficiencies.

However, if amount (i) is less than amount (ii), there shall not be a fee.

If the Engineer requests a proposal, prior to instructing a Variation, the
Contractor shall respond in writing as soon as practicable, either by giving
reasons why he cannot comply (if this is the case) or by submitting:

13.3 Variation
Procedure

(@) A description of the proposed work to be performed and a
programme for its execution;

(b) The Contractor’s proposal for any necessary modifications to the
programme according to Sub-Clause 8.3 [Programme] and to the
Time for Completion; and

(c) The Contractor’'s proposal for evaluation of the Variation.

The Engineer shall, as soon as practicable after receiving such proposal
(under Sub-Clause 13.2 [Value Engineering] or otherwise), respond with
approval, disapproval or comments. The Contractor shall not delay any
work whilst awaiting a response.

Each instruction to execute a Variation, with any requirements for the
recording of Costs, shall be issued by the Engineer to the Contractor, who
shall acknowledge receipt.

Each Variation shall be evaluated in accordance with Clause 12
[Measurement and Evaluation], unless the Engineer instructs or approves
otherwise in accordance with this Clause.

If the Contract provides for payment of the Contract Price in more than
one currency, then whenever an adjustment is agreed, approved or
determined as stated above, the amount payable in each of the applicable
currencies shall be specified. For this purpose, reference shall be made
to the actual or expected currency proportions of the Cost of the varied
work, and to the proportions of various currencies specified for payment
of the Contract Price.

13.4 Payment in
Applicable
Currencies

Each Provisional Sum shall only be used, in whole or in part, in
accordance with the Engineer’s instructions, and the Contract Price shall
be adjusted accordingly. The total sum paid to the Contractor shall include
only such amounts, for the work, supplies or services to which the
Provisional Sum relates, as the Engineer shall have instructed. For each
Provisional Sum, the Engineer may instruct:

13.5 Provisional
Sums

(a) Work to be executed (including Plant, Materials or services to be
supplied) by the Contractor and valued under Sub-Clause 13.3
[Variation Procedure]; and/or

(b) Plant, Materials or services to be purchased by the Contractor, from
a nominated Subcontractor (as defined in Clause 5 [Nominated
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Subcontractors]) or otherwise; and for which there shall be included
in the Contract Price:

(i) The actual amounts paid (or due to be paid) by the
Contractor; and

(i) A sum for overhead charges and profit, calculated as a
percentage of these actual amounts by applying the relevant
percentage rate (if any) stated in the appropriate Schedule. If
there is no such rate, the percentage rate stated in the
Contract Data shall be applied.

The Contractor shall, when required by the Engineer, produce quotations,
invoices, vouchers and accounts or receipts in substantiation.

For work of a minor or incidental nature, the Engineer may instruct that a
Variation shall be executed on a daywork basis. The work shall then be
valued in accordance with the Daywork Schedule included in the
Contract, and the following procedure shall apply. If a Daywork Schedule
is not included in the Contract, this Sub-Clause shall not apply.

13.6 Daywork

Before ordering Goods for the work, the Contractor shall submit
quotations to the Engineer. When applying for payment, the Contractor
shall submit invoices, vouchers and accounts or receipts for any Goods.

Except for any items for which the Daywork Schedule specifies that
payment is not due, the Contractor shall deliver each day to the Engineer
accurate statements in duplicate which shall include the following details
of the resources used in executing the previous day’s work:

(@) The names, occupations and time of Contractor's Personnel;

(b) The identification, type and time of Contractor's Equipment and
Temporary Works; and

(c) The quantities and types of Plant and Materials used.

One copy of each statement will, if correct, or when agreed, be signed by
the Engineer and returned to the Contractor. The Contractor shall then
submit priced statements of these resources to the Engineer, prior to their
inclusion in the next Statement under Sub-Clause 14.3 [Application for
Interim Payment Certificates].

The Contract Price shall be adjusted to take account of any increase or
decrease in Cost resulting from a change in the Laws of the Country
(including the introduction of new Laws and the repeal or modification of
existing Laws) or in the judicial or official governmental interpretation of
such Laws, made after the Base Date, which affect the Contractor in the
performance of obligations under the Contract.

13.7 Adjustments
for Changes
in
Legislation

If the Contractor suffers (or will suffer) delay and/or incurs (or will incur)
additional Cost as a result of these changes in the Laws or in such
interpretations, made after the Base Date, the Contractor shall give notice
to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:

(a) An extension of time for any such delay, if completion is or will be

delayed, under Sub-Clause 8.4 [Extension of Time for Completion];
and
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(b) Payment of any such Cost, which shall be included in the Contract
Price.

After receiving this notice, the Engineer shall proceed in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine these matters.

Notwithstanding the foregoing, the Contractor shall not be entitled to an
extension of time if the relevant delay has already been taken into account
in the determination of a previous extension of time and such Cost shall
not be separately paid if the same shall already have been taken into
account in the indexing of any inputs to the table of adjustment data in
accordance with the provisions of Sub-Clause 13.8 [Adjustments for
Changes in Cost].

In this Sub-Clause, “table of adjustment data” means the completed table
of adjustment data for local and foreign currencies included in the
Schedules. If there is no such table of adjustment data, this Sub-Clause
shall not apply.

13.8 Adjustments
for Changes
in Cost

If this Sub-Clause applies, the amounts payable to the Contractor shall
be adjusted for rises or falls in the cost of labour, Goods and other inputs
to the Works, by the addition or deduction of the amounts determined by
the formulae prescribed in this Sub-Clause. To the extent that full
compensation for any rise or fall in Costs is not covered by the provisions
of this or other Clauses, the Accepted Contract Amount shall be deemed
to have included amounts to cover the contingency of other rises and falls
in costs.

The adjustment to be applied to the amount otherwise payable to the
Contractor, as valued in accordance with the appropriate Schedule and
certified in Payment Certificates, shall be determined from formulae for
each of the currencies in which the Contract Price is payable. No
adjustment is to be applied to work valued on the basis of Cost or current
prices. The formulae shall be of the following general type:

Pn=a+bLn/Lo+cEn/Eo+dMn/Mo+...... where:

“Pn” is the adjustment multiplier to be applied to the estimated contract
value in the relevant currency of the work carried out in period “n”, this
period being a month unless otherwise stated in the Contract Data ;

a” is a fixed coefficient, stated in the relevant table of adjustment data,
representing the non-adjustable portion in contractual payments;

“b”, “c”, “d”, ... are coefficients representing the estimated proportion of
each cost element related to the execution of the Works, as stated in the
relevant table of adjustment data; such tabulated cost elements may be
indicative of resources such as labour, equipment and materials;

“Ln”, “En”, “Mn”, ... are the current cost indices or reference prices for
period “n”, expressed in the relevant currency of payment, each of which
is applicable to the relevant tabulated cost element on the date 49 days
prior to the last day of the period (to which the particular Payment

Certificate relates); and

“Lo”, “E0”, “Mo”, ... are the base cost indices or reference prices,
expressed in the relevant currency of payment, each of which is
applicable to the relevant tabulated cost element on the Base Date.

The cost indices or reference prices stated in the table of adjustment data
shall be used. If their source is in doubt, it shall be determined by the
Engineer. For this purpose, reference shall be made to the values of the
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indices at stated dates for the purposes of clarification of the source;
although these dates (and thus these values) may not correspond to the
base cost indices.

In cases where the “currency of index” is not the relevant currency of
payment, each index shall be converted into the relevant currency of
payment at the selling rate, established by the central bank of the
Country, of this relevant currency on the above date for which the index
is required to be applicable.

Until such time as each current cost index is available, the Engineer shall
determine a provisional index for the issue of Interim Payment
Certificates. When a current cost index is available, the adjustment shall
be recalculated accordingly.

If the Contractor fails to complete the Works within the Time for
Completion, adjustment of prices thereafter shall be made using either (i)
each index or price applicable on the date 49 days prior to the expiry of
the Time for Completion of the Works, or (ii) the current index or price,
whichever is more favourable to the Employer.

The weightings (coefficients) for each of the factors of cost stated in the
table(s) of adjustment data shall only be adjusted if they have been

rendered unreasonable, unbalanced or inapplicable, as a result of
Variations.

14. Contract Price and Payment

Unless otherwise stated in the Particular Conditions:

141 The
antract (a) The Contract Price shall be agreed or determined under Sub-Clause
Price 12.3 [Evaluation] and be subject to adjustments in accordance with

the Contract;

(b) The Contractor shall pay all taxes, duties and fees required to be
paid by him under the Contract, and the Contract Price shall not be
adjusted for any of these costs except as stated in Sub-Clause 13.7
[Adjustments for Changes in Legislation];

(c) Any quantities which may be set out in the Bill of Quantities or other
Schedule are estimated quantities and are not to be taken as the
actual and correct quantities:

(i)  Of the Works which the Contractor is required to execute, or

(i)  Forthe purposes of Clause 12 [Measurement and Evaluation];
and

(d) The Contractor shall submit to the Engineer, within 28 days after the
Commencement Date, a proposed breakdown of each lump sum
price in the Schedules. The Engineer may take account of the
breakdown when preparing Payment Certificates, but shall not be
bound by it.

(e) Notwithstanding the provisions of subparagraph (b), Contractor's
Equipment, including essential spare parts therefor, imported by the
Contractor for the sole purpose of executing the Contract shall be
exempt from the payment of import duties and taxes upon
importation.
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The Employer shall make an advance payment, as an interest-free loan
for mobilisation and cash flow support, when the Contractor submits a
guarantee in accordance with this Sub-Clause. The total advance
payment, the number and timing of instalments (if more than one), and the
applicable currencies and proportions, shall be as stated in the Contract
Data.

14.2 Advance
Payment

Unless and until the Employer receives this guarantee, or if the total
advance payment is not stated in the Contract Data, this Sub-Clause shall

not apply.

The Engineer shall deliver to the Employer and to the Contractor an Interim
Payment Certificate for the advance payment or its first instalment after
receiving a Statement (under Sub-Clause 14.3 [Application for Interim
Payment Certificates]) and after the Employer receives (i) the
Performance Security in accordance with Sub-Clause 4.2 [Performance
Security] and (ii) a guarantee in amounts and currencies equal to the
advance payment. This guarantee shall be issued by a reputable bank
selected by the Contractor and shall be in the form annexed to the
Particular Conditions or in another form approved by the Employer.

The Contractor shall ensure that the guarantee is valid and enforceable
until the advance payment has been repaid, but its amount shall be
progressively reduced by the amount repaid by the Contractor as indicated
in the Payment Certificates. If the terms of the guarantee specify its expiry
date, and the advance payment has not been repaid by the date 28 days
prior to the expiry date, the Contractor shall extend the validity of the
guarantee until the advance payment has been repaid.

Unless stated otherwise in the Contract Data, the advance payment shall
be repaid through percentage deductions from the interim payments
determined by the Engineer in accordance with Sub-Clause 14.6 [Issue of
Interim Payment Certificates], as follows:

(a) Deductions shall commence in the next interim Payment Certificate
following that in which the total of all certified interim payments
(excluding the advance payment and deductions and repayments of
retention) exceeds 30 percent (30%)of the Accepted Contract
Amount less Provisional Sums; and

(b) Deductions shall be made at the amortisation rate stated in the
Contract Data of the amount of each Interim Payment Certificate
(excluding the advance payment and deductions for its repayments
as well as deductions for retention money) in the currencies and
proportions of the advance payment until such time as the advance
payment has been repaid; provided that the advance payment shall
be completely repaid prior to the time when 90 percent (90%) of the
Accepted Contract Amount less Provisional Sums has been certified
for payment.

If the advance payment has not been repaid prior to the issue of the
Taking-Over Certificate for the Works or prior to termination under Clause
15 [Termination by Employer], Clause 16 [Suspension and Termination by
Contractor] or Clause 19 [Force Majeure] (as the case may be), the whole
of the balance then outstanding shall immediately become due and in case
of termination under Clause 15 [Termination by Employer], except for Sub-
Clause 15.5 [Employer’'s Entitlement to Termination for Convenience],
payable by the Contractor to the Employer.
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The Contractor shall submit a Statement in six copies to the Engineer after

14.3 Application 0 ong of each month, in a form approved by the Engineer, showing in

Lor Inter::m detail the amounts to which the Contractor considers himself to be entitled,
Cz¥trir;ie(:r;tes together with supporting documents which shall include the report on the

progress during this month in accordance with Sub-Clause 4.21 [Progress
Reports].

The Statement shall include the following items, as applicable, which shall
be expressed in the various currencies in which the Contract Price is
payable, in the sequence listed:

(@) The estimated contract value of the Works executed and the
Contractor's Documents produced up to the end of the month
(including Variations but excluding items described in sub-
paragraphs (b) to (g) below);

(b) Any amounts to be added and deducted for changes in legislation
and changes in cost, in accordance with Sub-Clause 13.7
[Adjustments for Changes in Legislation] and Sub-Clause 13.8
[Adjustments for Changes in Cost];

(c) Any amount to be deducted for retention, calculated by applying the
percentage of retention stated in the Contract Data to the total of the
above amounts, until the amount so retained by the Employer
reaches the limit of Retention Money (if any) stated in the Contract
Data;

(d)  Any amounts to be added for the advance payment and (if more than
one instalment) and to be deducted for its repayments in accordance
with Sub-Clause 14.2 [Advance Payment];

(e) Any amounts to be added and deducted for Plant and Materials in
accordance with Sub-Clause 14.5 [Plant and Materials intended for
the Works];

()  Any other additions or deductions which may have become due
under the Contract or otherwise, including those under Clause 20
[Claims, Disputes and Arbitration]; and

(g) The deduction of amounts certified in all previous Payment
Certificates.

If the Contract includes a schedule of payments specifying the instalments
in which the Contract Price will be paid, then unless otherwise stated in
this schedule:

14.4 Schedule of
Payments

(a) The instalments quoted in this schedule of payments shall be the
estimated contract values for the purposes of sub-paragraph (a) of
Sub-Clause 14.3 [Application for Interim Payment Certificates];

(b) Sub-Clause 14.5 [Plant and Materials intended for the Works] shall
not apply; and

(c) If these instalments are not defined by reference to the actual
progress achieved in executing the Works, and if actual progress is
found to be less or more than that on which this schedule of
payments was based, then the Engineer may proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine revised
instalments, which shall take account of the extent to which progress
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is less or more than that on which the instalments were previously
based.

If the Contract does not include a schedule of payments, the Contractor
shall submit non-binding estimates of the payments which he expects to
become due during each quarterly period. The first estimate shall be
submitted within 42 days after the Commencement Date. Revised
estimates shall be submitted at quarterly intervals, until the Taking-Over
Certificate has been issued for the Works.

If this Sub-Clause applies, Interim Payment Certificates shall include,

14.5 Plantand under sub-paragraph (e) of Sub-Clause 14.3, (i) an amount for Plant and

!Vlaterialsf Materials which have been sent to the Site for incorporation in the
;:LeC\?:r(I’(sor Permanent Works, and (i) a reduction when the contract value of such

Plant and Materials is included as part of the Permanent Works under sub-
paragraph (a) of Sub-Clause 14.3 [Application for Interim Payment
Certificates].

If the lists referred to in sub-paragraphs (b)(i) or (c)(i) below are not
included in the Schedules, this Sub-Clause shall not apply.

The Engineer shall determine and certify each addition if the following
conditions are satisfied:

(@) The Contractor has:

(i)  Kept satisfactory records (including the orders, receipts, Costs
and use of Plant and Materials) which are available for
inspection; and

(i) Submitted a statement of the Cost of acquiring and delivering
the Plant and Materials to the Site, supported by satisfactory
evidence;

and either:
(b) The relevant Plant and Materials:
(iy  Are those listed in the Schedules for payment when shipped;

(i) Have been shipped to the Country, en route to the Site, in
accordance with the Contract; and

(ii) Are described in a clean shipped bill of lading or other
evidence of shipment, which has been submitted to the
Engineer together with evidence of payment of freight and
insurance, any other documents reasonably required, and a
bank guarantee in a form and issued by an entity approved by
the Employer in amounts and currencies equal to the amount
due under this Sub-Clause: this guarantee may be in a similar
form to the form referred to in Sub-Clause 14.2 [Advance
Payment] and shall be valid until the Plant and Materials are
properly stored on Site and protected against loss, damage or
deterioration;

or
(c) The relevant Plant and Materials:
(i)  Are those listed in the Schedules for payment when delivered

to the Site; and
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(i) Have been delivered to and are properly stored on the Site,
are protected against loss, damage or deterioration, and
appear to be in accordance with the Contract.

The additional amount to be certified shall be the equivalent of eighty
percent (80%) of the Engineer’s determination of the cost of the Plant and
Materials (including delivery to Site), taking account of the documents
mentioned in this Sub-Clause and of the contract value of the Plant and
Materials.

The currencies for this additional amount shall be the same as those in
which payment will become due when the contract value is included under
sub-paragraph (a) of Sub-Clause 14.3 [Application for Interim Payment
Certificates]. At that time, the Payment Certificate shall include the
applicable reduction which shall be equivalent to, and in the same
currencies and proportions as, this additional amount for the relevant Plant
and Materials.

No amount will be certified or paid until the Employer has received and

14.6 Issue of approved the Performance Security. Thereafter, the Engineer shall, within

IF?terim 28 days after receiving a Statement and supporting documents, deliver to
C?r,trir;iecr:tes the Employer and to the Contractor an Interim Payment Certificate which

shall state the amount which the Engineer fairly determines to be due, with
all supporting particulars for any reduction or withholding made by the
Engineer on the Statement if any.

However, prior to issuing the Taking-Over Certificate for the Works, the
Engineer shall not be bound to issue an Interim Payment Certificate in an
amount which would (after retention and other deductions) be less than
the minimum amount of Interim Payment Certificates (if any) stated in the
Contract Data. In this event, the Engineer shall give notice to the
Contractor accordingly.

An Interim Payment Certificate shall not be withheld for any other reason,
although:

(a) If anything supplied or work done by the Contractor is not in
accordance with the Contract, the cost of rectification or replacement
may be withheld until rectification or replacement has been
completed; and/or

(b) If the Contractor was or is failing to perform any work or obligation
in accordance with the Contract, and had been so notified by the
Engineer, the value of this work or obligation may be withheld until
the work or obligation has been performed.

The Engineer may in any Payment Certificate make any correction or
modification that should properly be made to any previous Payment
Certificate. A Payment Certificate shall not be deemed to indicate the
Engineer’s acceptance, approval, consent or satisfaction.

14.7 Payment The Employer shall pay to the Contractor:

(a) The first instalment of the advance payment within 42 days after
issuing the Letter of Acceptance or within 21 days after receiving the
documents in accordance with Sub-Clause 4.2 [Performance
Security] and Sub-Clause 14.2 [Advance Payment], whichever is
later;

(b) The amount certified in each Interim Payment Certificate within 56
days after the Engineer receives the Statement and supporting
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documents; or, at a time when the Bank’s loan or credit (from which
part of the payments to the Contractor is being made) is suspended,
the amount shown on any statement submitted by the Contractor
within 14 days after such statement is submitted, any discrepancy
being rectified in the next payment to the Contractor; and

(c) The amount certified in the Final Payment Certificate within 56 days
after the Employer receives this Payment Certificate; or, at a time
when the Bank’s loan or credit (from which part of the payments to
the Contractor is being made) is suspended, the undisputed amount
shown in the Final Statement within 56 days after the date of
notification of the suspension in accordance with Sub-Clause 16.2
[Termination by Contractor].

(d) Payment of the amount due in each currency shall be made into the
bank account, nominated by the Contractor, in the payment country
(for this currency) specified in the Contract.

If the Contractor does not receive payment in accordance with Sub-Clause
14.7 [Payment], the Contractor shall be entitled to receive financing
charges compounded monthly on the amount unpaid during the period of
delay. This period shall be deemed to commence on the date for payment
specified in Sub-Clause 14.7 [Payment], irrespective (in the case of its
sub-paragraph (b)) of the date on which any Interim Payment Certificate
is issued.

14.8 Delayed
Payment

Unless otherwise stated in the Particular Conditions, these financing
charges shall be calculated at the annual rate of three percentage points
above the discount rate of the central bank in the country of the currency
of payment, or if not available, the interbank offered rate, and shall be paid
in such currency.

The Contractor shall be entitled to this payment without formal notice or
certification, and without prejudice to any other right or remedy.

When the Taking-Over Certificate has been issued for the Works, the first
half of the Retention Money shall be certified by the Engineer for payment
to the Contractor. If a Taking-Over Certificate is issued for a Section or
part of the Works, a proportion of the Retention Money shall be certified
and paid. This proportion shall be half (50%) of the proportion calculated
by dividing the estimated contract value of the Section or part, by the
estimated final Contract Price.

14.9 Payment of
Retention
Money

Promptly after the latest of the expiry dates of the Defects Notification
Periods, the outstanding balance of the Retention Money shall be certified
by the Engineer for payment to the Contractor. If a Taking-Over Certificate
was issued for a Section, a proportion of the second half of the Retention
Money shall be certified and paid promptly after the expiry date of the
Defects Notification Period for the Section. This proportion shall be half
(50%) of the proportion calculated by dividing the estimated contract value
of the Section by the estimated final Contract Price.

However, if any work remains to be executed under Clause 11 [Defects
Liability], the Engineer shall be entitled to withhold certification of the
estimated cost of this work until it has been executed.

When calculating these proportions, no account shall be taken of any

adjustments under Sub-Clause 13.7 [Adjustments for Changes in
Legislation] and Sub-Clause 13.8 [Adjustments for Changes in Cost].
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Unless otherwise stated in the Particular Conditions, when the Taking-
Over Certificate has been issued for the Works and the first half of the
Retention Money has been certified for payment by the Engineer, the
Contractor shall be entitled to substitute a guarantee, in the form annexed
to the Particular Conditions or in another form approved by the Employer
and issued by a reputable bank selected by the Contractor, for the second
half of the Retention Money. The Contractor shall ensure that the
guarantee is in the amounts and currencies of the second half of the
Retention Money and is valid and enforceable until the Contractor has
executed and completed the Works and remedied any defects, as
specified for the Performance Security in Sub-Clause 4.2. On receipt by
the Employer of the required guarantee, the Engineer shall certify and the
Employer shall pay the second half of the Retention Money. The release
of the second half of the Retention Money against a guarantee shall then
be in lieu of the release under the second paragraph of this Sub-Clause.
The Employer shall return the guarantee to the Contractor within 21 days
after receiving a copy of the Performance Certificate.

If the Performance Security required under Sub-Clause 4.2 is in the form
of a demand guarantee, and the amount guaranteed under it when the
Taking-Over Certificate is issued is more than half of the Retention Money,
then the Retention Money guarantee will not be required. If the amount
guaranteed under the Performance Security when the Taking-Over
Certificate is issued is less than half of the Retention Money, the Retention
Money guarantee will only be required for the difference between half of
the Retention Money and the amount guaranteed under the Performance
Security.

Within 84 days after receiving the Taking-Over Certificate for the Works,
the Contractor shall submit to the Engineer six copies of a Statement at
completion with supporting documents, in accordance with Sub-Clause
14.3 [Application for Interim Payment Certificates], showing:

14.10 Statement
at
Completion

(a) The value of all work done in accordance with the Contract up to the
date stated in the Taking-Over Certificate for the Works;

(b)  Any further sums which the Contractor considers to be due; and

(c) An estimate of any other amounts which the Contractor considers
will become due to him under the Contract. Estimated amounts shall
be shown separately in this Statement at completion.

The Engineer shall then certify in accordance with Sub-Clause 14.6 [Issue
of Interim Payment Certificates].

Within 56 days after receiving the Performance Certificate, the Contractor

14.11 Application shall submit, to the Engineer, six copies of a draft final statement with

Lor Final supporting documents showing in detail in a form approved by the
ayr_n_ent Engineer:
Certificate

(@) The value of all work done in accordance with the Contract; and

(b)  Any further sums which the Contractor considers to be due to him
under the Contract or otherwise.

If the Engineer disagrees with or cannot verify any part of the draft final
statement, the Contractor shall submit such further information as the
Engineer may reasonably require within 28 days from receipt of said draft
and shall make such changes in the draft as may be agreed between
them. The Contractor shall then prepare and submit to the Engineer the
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final statement as agreed. This agreed statement is referred to in these
Conditions as the “Final Statement”.

However if, following discussions between the Engineer and the
Contractor and any changes to the draft final statement which are agreed,
it becomes evident that a dispute exists, the Engineer shall deliver to the
Employer (with a copy to the Contractor) an Interim Payment Certificate
for the agreed parts of the draft final statement. Thereafter, if the dispute
is finally resolved under or Sub-Clause 20.2 [Amicable Settlement], the
Contractor shall then prepare and submit to the Employer (with a copy to
the Engineer) a Final Statement.

When submitting the Final Statement, the Contractor shall submit a
discharge which confirms that the total of the Final Statement represents
full and final settlement of all moneys due to the Contractor under or in
connection with the Contract. This discharge may state that it becomes
effective when the Contractor has received the Performance Security and
the outstanding balance of this total, in which event the discharge shall be
effective on such date.

14.12 Discharge

Within 28 days after receiving the Final Statement and discharge in

14.13 Issue of accordance with Sub-Clause 14.11 [Application for Final Payment

Final Certificate] and Sub-Clause 14.12 [Discharge], the Engineer shall deliver,
Z?r,trir;iecr:te to the Employer and to the Contractor, the Final Payment Certificate which

shall state:
(@) The amount which he fairly determines is finally due; and

(b) After giving credit to the Employer for all amounts previously paid by
the Employer and for all sums to which the Employer is entitled, the
balance (if any) due from the Employer to the Contractor or from the
Contractor to the Employer, as the case may be.

If the Contractor has not applied for a Final Payment Certificate in
accordance with Sub-Clause 14.11 [Application for Final Payment
Certificate] and Sub-Clause 14.12 [Discharge], the Engineer shall request
the Contractor to do so. If the Contractor fails to submit an application
within a period of 28 days, the Engineer shall issue the Final Payment
Certificate for such amount as he fairly determines to be due.

The Employer shall not be liable to the Contractor for any matter or thing

14.14 Cessation under or in connection with the Contract or execution of the Works, except

of , to the extent that the Contractor shall have included an amount expressly
Employer’s for it:
Liability '

(@) Inthe Final Statement; and also

(b) (Except for matters or things arising after the issue of the Taking-
Over Certificate for the Works) in the Statement at completion
described in Sub-Clause 14.10 [Statement at Completion].

However, this Sub-Clause shall not limit the Employer’s liability under his
indemnification obligations, or the Employer’s liability in any case of fraud,
deliberate default or reckless misconduct by the Employer.

The Contract Price shall be paid in the currency or currencies named in
the Schedule of Payment Currencies. If more than one currency is so
named, payments shall be made as follows:

14.15 Currencies
of Payment

(a) If the Accepted Contract Amount was expressed in Local Currency
only:
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(iy The proportions or amounts of the Local and Foreign
Currencies, and the fixed rates of exchange to be used for
calculating the payments, shall be as stated in the Schedule
of Payment Currencies, except as otherwise agreed by both
Parties;

(i) Payments and deductions under Sub-Clause 13.5 [Provisional
Sums] and Sub-Clause 13.7 [Adjustments for Changes in
Legislation] shall be made in the applicable currencies and
proportions; and

(i)  Other payments and deductions under sub-paragraphs (a) to
(d) of Sub-Clause 14.3 [Application for Interim Payment
Certificates] shall be made in the currencies and proportions
specified in sub-paragraph (a)(i) above;

(b) Payment of the damages specified in the Contract Data, shall be
made in the currencies and proportions specified in the Schedule of
Payment Currencies;

(c) Other payments to the Employer by the Contractor shall be made in
the currency in which the sum was expended by the Employer, or in
such currency as may be agreed by both Parties;

(d) If any amount payable by the Contractor to the Employer in a
particular currency exceeds the sum payable by the Employer to the
Contractor in that currency, the Employer may recover the balance
of this amount from the sums otherwise payable to the Contractor in
other currencies; and

(e) If no rates of exchange are stated in the Schedule of Payment
Currencies, they shall be those prevailing on the Base Date and
determined by the central bank of the Country.

15. Termination by Employer

If the Contractor fails to carry out any obligation under the Contract, the
Engineer may by notice require the Contractor to make good the failure
and to remedy it within a specified reasonable time.

15.1 Notice to
Correct

C . The Employer shall be entitled to terminate the Contract if the Contractor:
15.2 Termination

by (a) Fails to comply with Sub-Clause 4.2 [Performance Security] or with
Employer a notice under Sub-Clause 15.1 [Notice to Correct];

(b) Abandons the Works or otherwise plainly demonstrates the intention
not to continue performance of his obligations under the Contract;

(c) Without reasonable excuse fails:

(i) To proceed with the Works in accordance with Clause 8
[Commencement, Delays and Suspension]; or

(i) To comply with a notice issued under Sub-Clause 7.5
[Rejection] or Sub-Clause 7.6 [Remedial Work], within 28 days
after receiving it;

(d)  Subcontracts the whole of the Works or assigns the Contract without
the required agreement;
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(e) Becomes bankrupt orinsolvent, goes into liquidation, has a receiving
or administration order made against him, compounds with his
creditors, or carries on business under a receiver, trustee or
manager for the benefit of his creditors, or if any act is done or event
occurs which (under applicable Laws) has a similar effect to any of
these acts or events; or

(f)  Gives or offers to give (directly or indirectly) to any person any bribe,
gift, gratuity, commission or other thing of value, as an inducement
or reward:

(i) For doing or forbearing to do any action in relation to the
Contract; or

(i)  For showing or forbearing to show favour or disfavour to any
person in relation to the Contract,

or if any of the Contractor’s Personnel, agents or Subcontractors gives or
offers to give (directly or indirectly) to any person any such inducement or
reward as is described in this sub-paragraph (f). However, lawful
inducements and rewards to Contractor's Personnel shall not entitle
termination.

In any of these events or circumstances, the Employer may, upon giving
14 days’ notice to the Contractor, terminate the Contract and expel the
Contractor from the Site. However, in the case of sub-paragraph (e) or (f),
the Employer may by notice terminate the Contract immediately.

The Employer’s election to terminate the Contract shall not prejudice any
other rights of the Employer, under the Contract or otherwise.

The Contractor shall then leave the Site and deliver any required Goods,
all Contractor’'s Documents, and other design documents made by or for
him, to the Engineer. However, the Contractor shall use his best efforts to
comply immediately with any reasonable instructions included in the notice
(i) for the assignment of any subcontract, and (ii) for the protection of life
or property or for the safety of the Works.

After termination, the Employer may complete the Works and/or arrange
for any other entities to do so. The Employer and these entities may then
use any Goods, Contractor's Documents and other design documents
made by or on behalf of the Contractor.

The Employer shall then give notice that the Contractor’'s Equipment and
Temporary Works will be released to the Contractor at or near the Site.
The Contractor shall promptly arrange their removal, at the risk and cost
of the Contractor. However, if by this time the Contractor has failed to
make a payment due to the Employer, these items may be sold by the
Employer in order to recover this payment. Any balance of the proceeds
shall then be paid to the Contractor.

As soon as practicable after a notice of termination under Sub-Clause 15.2
[Termination by Employer] has taken effect, the Engineer shall proceed in
accordance with Sub-Clause 3.5 [Determinations] to agree or determine
the value of the Works, Goods and Contractor's Documents, and any other
sums due to the Contractor for work executed in accordance with the
Contract.

15.3 Valuation at
Date of
Termination

After a notice of termination under Sub-Clause 15.2 [Termination by

154 Payment Employer] has taken effect, the Employer may:

after
Termination (a) Proceed in accordance with Sub-Clause 2.5 [Employer’s Claims];
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(b) Withhold further payments to the Contractor until the costs of
execution, completion and remedying of any defects, damages for
delay in completion (if any), and all other costs incurred by the
Employer, have been established; and/or

(c) Recover from the Contractor any losses and damages incurred by
the Employer and any extra costs of completing the Works, after
allowing for any sum due to the Contractor under Sub-Clause 15.3
[Valuation at Date of Termination]. After recovering any such losses,
damages and extra costs, the Employer shall pay any balance to the
Contractor.

The Employer shall be entitled to terminate the Contract, at any time for

13.5 Employer’s the Employer’s convenience, by giving notice of such termination to the

Entltlerqent Contractor. The termination shall take effect 28 days after the later of the
to Termin- 44165 on which the Contractor receives this notice or the Employer returns
ation for the Performance Security. The Employer shall not terminate the Contract
ic;‘r’l';‘ée“' under this Sub-Clause in order to execute the Works himself or to arrange

for the Works to be executed by another contractor or to avoid a
termination of the Contract by the Contractor under Clause 16.2
[Termination by Contractor].

After this termination, the Contractor shall proceed in accordance with
Sub-Clause 16.3 [Cessation of Work and Removal of Contractor's
Equipment] and shall be paid in accordance with Sub-Clause 16.4
[Payment on Termination].

If the Employer determines, based on reasonable evidence, that the
Contractor has engaged in corrupt, fraudulent, collusive or coercive
practices, in competing for or in executing the Contract, then the Employer
may, after giving 14 days notice to the Contractor, terminate the Contract
and expel him from the Site, and the provisions of Clause 15 shall apply
as if such termination had been made under Sub-Clause 15.2
[Termination by Employer].

15.6 Corrupt or
Fraudulent
Practices

Should any employee of the Contractor be determined, based on
reasonable evidence, to have engaged in corrupt, fraudulent or coercive
practice during the execution of the work then that employee shall be
removed in accordance with Sub-Clause 6.9 [Contractor’'s Personnel].

For the purposes of this Sub-Clause:

(i)  “Corrupt practice” is the offering, giving, receiving or soliciting,
directly or indirectly, of anything of value to influence
improperly the actions of another party;

(i)  “Fraudulent practice” is any act or omission, including a
misrepresentation, that knowingly or recklessly misleads, or
attempts to mislead, a party to obtain a financial or other
benefit or to avoid an obligation;

(i)  “Collusive practice” is an arrangement between two or more
parties designed to achieve an improper purpose, including to
influence improperly the actions of another party;

(iv) “Coercive practice” is impairing or harming, or threatening to
impair or harm, directly or indirectly, any party or the property
of the party to influence improperly the actions of a party;

(v)  “Obstructive practice” is
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(i) Deliberately  destroying, falsifying, altering or
concealing of evidence material to the investigation or
making false statements to investigators in order to
materially impede a Bank investigation into allegations
of a corrupt, fraudulent, coercive or collusive practice;
and/or threatening, harassing or intimidating any party
to prevent it from disclosing its knowledge of matters
relevant to the investigation or from pursuing the
investigation; or

(i) Acts intended to materially impede the exercise of the
Bank’s inspection and audit rights provided for under
Sub-Clause 1.15 [Inspections and Audits by the Bank].

16. Suspension and Termination by Contractor

If the Engineer fails to certify in accordance with Sub-Clause 14.6 [Issue of

16.1 Contrac- Interim Payment Certificates] or the Employer fails to comply with Sub-

:Eor"sl Clause 2.4 [Employer's Financial Arrangements] or Sub-Clause 14.7
ntitlement [Payment], the Contractor may, after giving not less than 21 days’ notice to
:’c\’,:’rLI:Spe"d the Employer, suspend work (or reduce the rate of work) unless and until

the Contractor has received the Payment Certificate, reasonable evidence
or payment, as the case may be and as described in the notice.

Notwithstanding the above, if the Bank has suspended disbursements
under the loan or credit from which payments to the Contractor are being
made, in whole or in part, for the execution of the Works, and no alternative
funds are available as provided for in Sub-Clause 2.4 [Employer’s Financial
Arrangements], the Contractor may by notice suspend work or reduce the
rate of work at any time, but not less than 7 days after the Borrower having
received the suspension notification from the Bank.

The Contractor’'s action shall not prejudice his entitlements to financing
charges under Sub-Clause 14.8 [Delayed Payment] and to termination
under Sub-Clause 16.2 [Termination by Contractor].

If the Contractor subsequently receives such Payment Certificate,
evidence or payment (as described in the relevant Sub-Clause and in the
above notice) before giving a notice of termination, the Contractor shall
resume normal working as soon as is reasonably practicable.

If the Contractor suffers delay and/or incurs Cost as a result of suspending
work (or reducing the rate of work) in accordance with this Sub-Clause, the
Contractor shall give notice to the Engineer and shall be entitled subject to
Sub-Clause 20.1 [Contractor’s Claims] to:

(@) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion];
and

(b) Payment of any such Cost plus profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine these matters.

] The Contractor shall be entitled to terminate the Contract if:
16.2 Termina-

tion by (a) The Contractor does not receive the reasonable evidence within 42
Contractor days after giving notice under Sub-Clause 16.1 [Contractor's
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Entitlement to Suspend Work] in respect of a failure to comply with
Sub-Clause 2.4 [Employer’s Financial Arrangements];

(b) The Engineer fails, within 56 days after receiving a Statement and
supporting documents, to issue the relevant Payment Certificate;

(c) The Contractor does not receive the amount due under an Interim
Payment Certificate within 42 days after the expiry of the time stated
in Sub-Clause 14.7 [Payment] within which payment is to be made
(except for deductions in accordance with Sub-Clause 2.5
[Employer’s Claims]);

(d) The Employer substantially fails to perform his obligations under the
Contract in such manner as to materially and adversely affect the
economic balance of the Contract and/or the ability of the Contractor
to perform the Contract;

(e) The Employer fails to comply with Sub-Clause 1.6 [Contract
Agreement] or Sub-Clause 1.7 [Assignment];

() A prolonged suspension affects the whole of the Works as described
in Sub-Clause 8.11 [Prolonged Suspension]; or

(g) The Employer becomes bankrupt or insolvent, goes into liquidation,
has a receiving or administration order made against him,
compounds with his creditors, or carries on business under a
receiver, trustee or manager for the benefit of his creditors, or if any
act is done or event occurs which (under applicable Laws) has a
similar effect to any of these acts or events;

(h)  The Contractor does not receive the Engineer’s instruction recording
the agreement of both Parties on the fulfiiment of the conditions for
the Commencement of Works wunder Sub-Clause 8.1
[Commencement of Works].

In any of these events or circumstances, the Contractor may, upon giving
14 days’ notice to the Employer, terminate the Contract. However, in the
case of sub-paragraph (f) or (g), the Contractor may by notice terminate
the Contract immediately.

In the event the Bank suspends the loan or credit from which part or whole
of the payments to the Contractor are being made, if the Contractor has not
received the sums due to him upon expiration of the 14 days referred to in
Sub-Clause 14.7 [Payment] for payments under Interim Payment
Certificates, the Contractor may, without prejudice to the Contractor's
entittement to financing charges under Sub-Clause 14.8 [Delayed
Payment], take one of the following actions, namely (i) suspend work or
reduce the rate of work under Sub-Clause 16.1 above, or (ii) terminate the
Contract by giving notice to the Employer, with a copy to the Engineer, such
termination to take effect 14 days after the giving of the notice.

The Contractor’s election to terminate the Contract shall not prejudice any
other rights of the Contractor, under the Contract or otherwise.

After a notice of termination under Sub-Clause 15.5 [Employer’s

16.3 Cessation  Eriiement to Termination for Convenience], Sub-Clause 16.2

of Work [Termination by Contractor] or Sub-Clause 19.6 [Optional Termination,
and Re- Payment and Release] has taken effect, the Contractor shall promptly:
moval of

Contr’- (@) Cease all further work, except for such work as may have been
acto_r s instructed by the Engineer for the protection of life or property or for
Equipment the safety of the Works;
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16.4 Payment
on Termi-
nation

17.1 Indemnities

17.2 Contractor’s
Care of the
Works

(b) Hand over Contractor’'s Documents, Plant, Materials and other work,
for which the Contractor has received payment; and

(c) Remove all other Goods from the Site, except as necessary for
safety, and leave the Site.

After a notice of termination under Sub-Clause 16.2 [Termination by
Contractor] has taken effect, the Employer shall promptly:

(a) Return the Performance Security to the Contractor;

(b) Pay the Contractor in accordance with Sub-Clause 19.6 [Optional
Termination, Payment and Release]; and

(c) Pay to the Contractor the amount of any loss or damage sustained
by the Contractor as a result of this termination.

17. Risk and Responsibility

The Contractor shall indemnify and hold harmless the Employer, the
Employer’s Personnel, and their respective agents, against and from all
claims, damages, losses and expenses (including legal fees and
expenses) in respect of:

(a) Bodily injury, sickness, disease or death, of any person whatsoever
arising out of or in the course of or by reason of the Contractor’s
design (if any), the execution and completion of the Works and the
remedying of any defects, unless attributable to any negligence,
wilful act or breach of the Contract by the Employer, the Employer’s
Personnel, or any of their respective agents; and

(b) Damage to or loss of any property, real or personal (other than the
Works), to the extent that such damage or loss arises out of or in
the course of or by reason of the Contractor’s design (if any), the
execution and completion of the Works and the remedying of any
defects, unless and to the extent that any such damage or loss is
attributable to any negligence, wilful act or breach of the Contract
by the Employer, the Employer's Personnel, their respective
agents, or anyone directly or indirectly employed by any of them.

The Employer shall indemnify and hold harmless the Contractor, the
Contractor’s Personnel, and their respective agents, against and from all
claims, damages, losses and expenses (including legal fees and
expenses) in respect of (1) bodily injury, sickness, disease or death,
which is attributable to any negligence, wilful act or breach of the Contract
by the Employer, the Employer's Personnel, or any of their respective
agents, and (2) the matters for which liability may be excluded from
insurance cover, as described in sub-paragraphs (d)(i), (ii) and (iii) of Sub-
Clause 18.3 [Insurance Against Injury to Persons and Damage to
Property].

The Contractor shall take full responsibility for the care of the Works and
Goods from the Commencement Date until the Taking-Over Certificate is
issued (or is deemed to be issued under Sub-Clause 10.1 [Taking Over
of the Works and Sections]) for the Works, when responsibility for the
care of the Works shall pass to the Employer. If a Taking-Over Certificate
is issued (or is so deemed to be issued) for any Section or part of the
Works, responsibility for the care of the Section or part shall then pass to
the Employer.

After responsibility has accordingly passed to the Employer, the
Contractor shall take responsibility for the care of any work which is
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outstanding on the date stated in a Taking-Over Certificate, until this
outstanding work has been completed.

If any loss or damage happens to the Works, Goods or Contractor’s
Documents during the period when the Contractor is responsible for their
care, from any cause not listed in Sub-Clause 17.3 [Employer’s Risks],
the Contractor shall rectify the loss or damage at the Contractor’s risk and
cost, so that the Works, Goods and Contractor's Documents conform to
the Contract.

The Contractor shall be liable for any loss or damage caused by any
actions performed by the Contractor after a Taking-Over Certificate has
been issued. The Contractor shall also be liable for any loss or damage
which occurs after a Taking-Over Certificate has been issued and which
arose from a previous event for which the Contractor was liable.

The risks referred to in Sub-Clause 17.4 [Consequences of Employer’s
Risks] below, insofar as they directly affect the execution of the Works in
the Country, are:

17.3 Employer’s
Risks

(@) War, hostilities (whether war be declared or not), invasion, act of
foreign enemies;

(b) Rebellion, terrorism, sabotage by persons other than the
Contractor’s Personnel, revolution, insurrection, military or usurped
power, or civil war, within the Country;

(c) Riot, commotion or disorder within the Country by persons other
than the Contractor’s Personnel;

(d) Munitions of war, explosive materials, ionising radiation or
contamination by radio-activity, within the Country, except as may
be attributable to the Contractor's use of such munitions,
explosives, radiation or radio-activity;

(e) Pressure waves caused by aircraft or other aerial devices travelling
at sonic or supersonic speeds;

(f)  Use or occupation by the Employer of any part of the Permanent
Works, except as may be specified in the Contract;

(g) Design of any part of the Works by the Employer’s Personnel or by
others for whom the Employer is responsible; and

(h) Any operation of the forces of nature which is Unforeseeable or
against which an experienced contractor could not reasonably have
been expected to have taken adequate preventive precautions.

If and to the extent that any of the risks listed in Sub-Clause 17.3 above

17.4 Conseque-  |.qits in loss or damage to the Works, Goods or Contractor's

Ecesl of , Documents, the Contractor shall promptly give notice to the Engineer and
R::Esoyer S shall rectify this loss or damage to the extent required by the Engineer.

If the Contractor suffers delay and/or incurs Cost from rectifying this loss
or damage, the Contractor shall give a further notice to the Engineer and
shall be entitled subject to Sub-Clause 20.1 [Contractor’'s Claims] to:

(a) An extension of time for any such delay, if completion is or will be

delayed, under Sub-Clause 8.4 [Extension of Time for Completion];
and
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(b) Payment of any such Cost, which shall be included in the Contract
Price. In the case of sub-paragraphs (f) and (g) of Sub-Clause 17.3
[Employer's Risks], Cost plus profit shall be payable.

After receiving this further notice, the Engineer shall proceed in
accordance with Sub-Clause 3.5 [Determinations] to agree or determine
these matters.

In this Sub-Clause, “infringement” means an infringement (or alleged

17.5 Intellectual infringement) of any patent, registered design, copyright, trade mark,

and ial trade name, trade secret or other intellectual or industrial property right
Industria relating to the Works; and “claim” means a claim (or proceedings pursuing
P!'operty a claim) alleging an infringement.

Rights

Whenever a Party does not give notice to the other Party of any claim
within 28 days of receiving the claim, the first Party shall be deemed to
have waived any right to indemnity under this Sub-Clause.

The Employer shall indemnify and hold the Contractor harmless against
and from any claim alleging an infringement which is or was:

(@)  An unavoidable result of the Contractor's compliance with the
Contract; or

(b) A result of any Works being used by the Employer:

(iy  For a purpose other than that indicated by, or reasonably to
be inferred from, the Contract; or

(i) In conjunction with anything not supplied by the Contractor,
unless such use was disclosed to the Contractor prior to the
Base Date or is stated in the Contract.

The Contractor shall indemnify and hold the Employer harmless against
and from any other claim which arises out of or in relation to (i) the
manufacture, use, sale or import of any Goods, or (ii) any design for which
the Contractor is responsible.

If a Party is entitled to be indemnified under this Sub-Clause, the
indemnifying Party may (at its cost) conduct negotiations for the
settlement of the claim, and any litigation or arbitration which may arise
from it. The other Party shall, at the request and cost of the indemnifying
Party, assist in contesting the claim. This other Party (and its Personnel)
shall not make any admission which might be prejudicial to the
indemnifying Party, unless the indemnifying Party failed to take over the
conduct of any negotiations, litigation or arbitration upon being requested
to do so by such other Party.

Neither Party shall be liable to the other Party for loss of use of any Works,
loss of profit, loss of any contract or for any indirect or consequential loss
or damage which may be suffered by the other Party in connection with
the Contract, other than as specifically provided in Sub-Clause 8.7 [Delay
Damages]; Sub-Clause 11.2 [Cost of Remedying Defects]; Sub-Clause
15.4 [Payment after Termination]; Sub-Clause 16.4 [Payment on
Termination]; Sub-Clause 17.1 [Indemnities]; Sub-Clause 17.4(b)
[Consequences of Employer’s Risks] and Sub-Clause 17.5 [Intellectual
and Industrial Property Rights].

17.6 Limitation of
Liability

The total liability of the Contractor to the Employer, under or in connection
with the Contract other than under Sub-Clause 4.19 [Electricity, Water
and Gas], Sub-Clause 4.20 [Employer's Equipment and Free-Issue
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Materials], Sub-Clause 17.1 [Indemnities] and Sub-Clause 17.5
[Intellectual and Industrial Property Rights], shall not exceed the sum
resulting from the application of a multiplier (less or greater than one) to
the Accepted Contract Amount, as stated in the Contract Data, or (if such
multiplier or other sum is not so stated) the Accepted Contract Amount.

This Sub-Clause shall not limit liability in any case of fraud, deliberate
default or reckless misconduct by the defaulting Party.

The Contractor shall take full responsibility for the care of the Employer

17.7 Use of , provided accommodation and facilities, if any, as detailed in the
Employer’s Specification, from the respective dates of hand-over to the Contractor
Ac(_:ommo- until cessation of occupation (where hand-over or cessation of occupation
datl_o_n_/ may take place after the date stated in the Taking-Over Certificate for the
Facilities Works).

If any loss or damage happens to any of the above items while the

Contractor is responsible for their care arising from any cause whatsoever

other than those for which the Employer is liable, the Contractor shall, at

his own cost, rectify the loss or damage to the satisfaction of the Engineer.
18. Insurance

In this Clause, “insuring Party” means, for each type of insurance, the

18.1 Ge"e.'a' Party responsible for effecting and maintaining the insurance specified in
Require- the relevant Sub-Clause.
ments for

Insurances  Wherever the Contractor is the insuring Party, each insurance shall be
effected with insurers and in terms approved by the Employer. These
terms shall be consistent with any terms agreed by both Parties before the
date of the Letter of Acceptance. This agreement of terms shall take
precedence over the provisions of this Clause.

Wherever the Employer is the insuring Party, each insurance shall be
effected with insurers and in terms acceptable to the Contractor. These
terms shall be consistent with any terms agreed by both Parties before the
date of the Letter of Acceptance. This agreement of terms shall take
precedence over the provisions of this Clause.

If a policy is required to indemnify joint insured, the cover shall apply
separately to each insured as though a separate policy had been issued
for each of the joint insured. If a policy indemnifies additional joint insured,
namely in addition to the insured specified in this Clause, (i) the Contractor
shall act under the policy on behalf of these additional joint insured except
that the Employer shall act for Employer’s Personnel, (ii) additional joint
insured shall not be entitled to receive payments directly from the insurer
or to have any other direct dealings with the insurer, and (iii) the insuring
Party shall require all additional joint insured to comply with the conditions
stipulated in the policy.

Each policy insuring against loss or damage shall provide for payments to
be made in the currencies required to rectify the loss or damage.
Payments received from insurers shall be used for the rectification of the
loss or damage.

The relevant insuring Party shall, within the respective periods stated in
the Contract Data (calculated from the Commencement Date), submit to
the other Party:

(a) Evidence that the insurances described in this Clause have been
effected; and
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(b) Copies of the policies for the insurances described in Sub-Clause
18.2 [Insurance for Works and Contractor's Equipment] and Sub-
Clause 18.3 [Insurance against Injury to Persons and Damage to
Property].

When each premium is paid, the insuring Party shall submit evidence of
payment to the other Party. Whenever evidence or policies are submitted,
the insuring Party shall also give notice to the Engineer.

Each Party shall comply with the conditions stipulated in each of the
insurance policies. The insuring Party shall keep the insurers informed of
any relevant changes to the execution of the Works and ensure that
insurance is maintained in accordance with this Clause.

Neither Party shall make any material alteration to the terms of any
insurance without the prior approval of the other Party. If an insurer makes
(or attempts to make) any alteration, the Party first notified by the insurer
shall promptly give notice to the other Party.

If the insuring Party fails to effect and keep in force any of the insurances
it is required to effect and maintain under the Contract, or fails to provide
satisfactory evidence and copies of policies in accordance with this Sub-
Clause, the other Party may (at its option and without prejudice to any
other right or remedy) effect insurance for the relevant coverage and pay
the premiums due. The insuring Party shall pay the amount of these
premiums to the other Party, and the Contract Price shall be adjusted
accordingly.

Nothing in this Clause limits the obligations, liabilities or responsibilities of
the Contractor or the Employer, under the other terms of the Contract or
otherwise. Any amounts not insured or not recovered from the insurers
shall be borne by the Contractor and/or the Employer in accordance with
these obligations, liabilities or responsibilities. However, if the insuring
Party fails to effect and keep in force an insurance which is available and
which it is required to effect and maintain under the Contract, and the other
Party neither approves the omission nor effects insurance for the coverage
relevant to this default, any moneys which should have been recoverable
under this insurance shall be paid by the insuring Party.

Payments by one Party to the other Party shall be subject to Sub-Clause
2.5 [Employer's Claims] or Sub-Clause 20.1 [Contractor's Claims], as
applicable.

The Contractor shall be entitled to place all insurance relating to the
Contract (including, but not limited to the insurance referred to Clause 18)
with insurers from any eligible source country.

The insuring Party shall insure the Works, Plant, Materials and

18.2 Insurance Contractor's Documents for not less than the full reinstatement cost

for Works including the costs of demolition, removal of debris and professional fees
and ,_and profit. This insurance shall be effective from the date by which the
Contractor's  o,jence is to be submitted under sub-paragraph (a) of Sub-Clause 18.1
Equipment  Goneral Requirements for Insurances], until the date of issue of the

Taking-Over Certificate for the Works.

The insuring Party shall maintain this insurance to provide cover until the
date of issue of the Performance Certificate, for loss or damage for which
the Contractor is liable arising from a cause occurring prior to the issue of
the Taking-Over Certificate, and for loss or damage caused by the
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Contractor in the course of any other operations (including those under
Clause 11 [Defects Liability]).

The insuring Party shall insure the Contractor's Equipment for not less
than the full replacement value, including delivery to Site. For each item of
Contractor's Equipment, the insurance shall be effective while it is being
transported to the Site and until it is no longer required as Contractor’s
Equipment.

Unless otherwise stated in the Particular Conditions, insurances under this
Sub-Clause:

(@) Shall be effected and maintained by the Contractor as insuring
Party;

(b) Shall be in the joint names of the Parties, who shall be jointly entitled
to receive payments from the insurers, payments being held or
allocated to the Party actually bearing the costs of rectifying the loss
or damage,

(c) Shall cover all loss and damage from any cause not listed in Sub-
Clause 17.3 [Employer’s Risks];

(d) Shall also cover, to the extent specifically required in the bidding
documents of the Contract, loss or damage to a part of the Works
which is attributable to the use or occupation by the Employer of
another part of the Works, and loss or damage from the risks listed
in sub-paragraphs (c), (g) and (h) of Sub-Clause 17.3 [Employer’s
Risks], excluding (in each case) risks which are not insurable at
commercially reasonable terms, with deductibles per occurrence of
not more than the amount stated in the Contract Data (if an amount
is not so stated, this sub-paragraph (d) shall not apply); and

(e) May however exclude loss of, damage to, and reinstatement of:

(i) A part of the Works which is in a defective condition due to a
defect in its design, materials or workmanship (but cover shall
include any other parts which are lost or damaged as a direct
result of this defective condition and not as described in sub-
paragraph (ii) below);

(i) A part of the Works which is lost or damaged in order to
reinstate any other part of the Works if this other part is in a
defective condition due to a defect in its design, materials or
workmanship;

(i) A part of the Works which has been taken over by the
Employer, except to the extent that the Contractor is liable for
the loss or damage; and

(iv) Goods while they are not in the Country, subject to Sub-
Clause 14.5 [Plant and Materials intended for the Works].

If, more than one year after the Base Date, the cover described in sub-
paragraph (d) above ceases to be available at commercially reasonable
terms, the Contractor shall (as insuring Party) give notice to the Employer,
with supporting particulars. The Employer shall then (i) be entitled subject
to Sub-Clause 2.5 [Employer's Claims] to payment of an amount
equivalent to such commercially reasonable terms as the Contractor
should have expected to have paid for such cover, and (ii) be deemed,
unless he obtains the cover at commercially reasonable terms, to have
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approved the omission under Sub-Clause 18.1 [General Requirements for
Insurances].

The insuring Party shall insure against each Party’s liability for any loss,

18.3 Insurance damage, death or bodily injury which may occur to any physical property

against (except things insured under Sub-Clause 18.2 [Insurance for Works and
Injury to Contractor's Equipment]) or to any person (except persons insured under
Persons Sub-Clause 18.4 [Insurance for Contractor's Personnel]), which may arise
and Damage ;¢ of the Contractor's performance of the Contract and occurring before
toProperty ¢ issue of the Performance Certificate.

This insurance shall be for a limit per occurrence of not less than the
amount stated in the Contract Data, with no limit on the number of
occurrences. If an amount is not stated in the Contract Data, this Sub-
Clause shall not apply.

Unless otherwise stated in the Particular Conditions, the insurances
specified in this Sub-Clause:

(@) Shall be effected and maintained by the Contractor as insuring
Party;

(b) Shall be in the joint names of the Parties;

(c) Shall be extended to cover liability for all loss and damage to the
Employer’s property (except things insured under Sub-Clause 18.2)
arising out of the Contractor’s performance of the Contract; and

(d) May however exclude liability to the extent that it arises from:

(i)  The Employer’s right to have the Permanent Works executed
on, over, under, in or through any land, and to occupy this land
for the Permanent Works;

(i) Damage which is an unavoidable result of the Contractor’s
obligations to execute the Works and remedy any defects; and

(i) A cause listed in Sub-Clause 17.3 [Employer’s Risks], except
to the extent that cover is available at commercially
reasonable terms.

The Contractor shall effect and maintain insurance against liability for

18.4 Insurance claims, damages, losses and expenses (including legal fees and

Eor ,_expenses) arising from injury, sickness, disease or death of any person
P::‘St;?::;r S employed by the Contractor or any other of the Contractor's Personnel.

The insurance shall cover the Employer and the Engineer against liability
for claims, damages, losses and expenses (including legal fees and
expenses) arising from injury, sickness, disease or death of any person
employed by the Contractor or any other of the Contractor's Personnel,
except that this insurance may exclude losses and claims to the extent
that they arise from any act or neglect of the Employer or of the Employer’s
Personnel.

The insurance shall be maintained in full force and effect during the whole
time that these personnel are assisting in the execution of the Works. For
a Subcontractor's employees, the insurance may be effected by the
Subcontractor, but the Contractor shall be responsible for compliance with
this Clause.
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19. Force Majeure

In this Clause, “Force Majeure” means an exceptional event or

19.1 Definition of circumstance:

Force
Majeure (@) Which is beyond a Party’s control;

(b)  Which such Party could not reasonably have provided against
before entering into the Contract

(c)  Which, having arisen, such Party could not reasonably have avoided
or overcome; and

(d) Which is not substantially attributable to the other Party.

Force Majeure may include, but is not limited to, exceptional events or
circumstances of the kind listed below, so long as conditions (a) to (d)
above are satisfied:

(i)  War, hostilities (whether war be declared or not), invasion, act
of foreign enemies;

(i) Rebellion, terrorism, sabotage by persons other than the
Contractor's Personnel, revolution, insurrection, military or
usurped power, or civil war;

(i)  Riot, commotion, disorder, strike or lockout by persons other
than the Contractor’s Personnel;

(iv) Munitions of war, explosive materials, ionising radiation or
contamination by radio-activity, except as may be attributable
to the Contractor’s use of such munitions, explosives, radiation
or radio-activity; and

(v) Natural catastrophes such as earthquake, hurricane, typhoon
or volcanic activity.

19.2 Notice of If a Party is or will be prevented from performing its substantial obligations
Force under the Contract by Force Majeure, then it shall give notice to the other
Majeure Party of the event or circumstances constituting the Force Majeure and

shall specify the obligations, the performance of which is or will be
prevented. The notice shall be given within 14 days after the Party became
aware, or should have become aware, of the relevant event or
circumstance constituting Force Majeure.

The Party shall, having given notice, be excused performance of its
obligations for so long as such Force Majeure prevents it from performing
them.

Notwithstanding any other provision of this Clause, Force Majeure shall
not apply to obligations of either Party to make payments to the other Party
under the Contract.

Each Party shall at all times use all reasonable endeavours to minimise

19.3 Dutyto any delay in the performance of the Contract as a result of Force Majeure.

Minimise
Delay A Party shall give notice to the other Party when it ceases to be affected

by the Force Majeure.

If the Contractor is prevented from performing his substantial obligations
under the Contract by Force Majeure of which notice has been given under
Sub-Clause 19.2 [Notice of Force Majeure], and suffers delay and/or

19.4 Conse-
quences of
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Force incurs Cost by reason of such Force Majeure, the Contractor shall be
Majeure entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a) An extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion];
and

(b) If the event or circumstance is of the kind described in sub-
paragraphs (i) to (iv) of Sub-Clause 19.1 [Definition of Force
Majeure] and, in sub-paragraphs (ii) to (iv), occurs in the Country,
payment of any such Cost, including the costs of rectifying or
replacing the Works and/or Goods damaged or destroyed by Force
Majeure, to the extent they are not indemnified through the
insurance policy referred to in Sub-Clause 18.2 [Insurance for Works
and Contractor's Equipment].

After receiving this notice, the Engineer shall proceed in accordance with
Sub-Clause 3.5 [Determinations] to agree or determine these matters.

If any Subcontractor is entitled under any contract or agreement relating

19.5 Force to the Works to relief from force majeure on terms additional to or broader
Majeure than those specified in this Clause, such additional or broader force
Affecting majeure events or circumstances shall not excuse the Contractor’'s non-
Subcon- performance or entitle him to relief under this Clause.
tractor

. If the execution of substantially all the Works in progress is prevented for

19.6 Optlo_nal . a continuous period of 84 days by reason of Force Majeure of which notice

T:rar;rlrr\]:rt::n has been given under Sub-Clause 19.2 [Notice of Force Majeure], or for

multiple periods which total more than 140 days due to the same notified
Force Majeure, then either Party may give to the other Party a notice of
termination of the Contract. In this event, the termination shall take effect
7 days after the notice is given, and the Contractor shall proceed in
accordance with Sub-Clause 16.3 [Cessation of Work and Removal of
Contractor’'s Equipment].

and Release

Upon such termination, the Engineer shall determine the value of the work
done and issue a Payment Certificate which shall include:

(@) The amounts payable for any work carried out for which a price is
stated in the Contract;

(b) The Cost of Plant and Materials ordered for the Works which have
been delivered to the Contractor, or of which the Contractor is liable
to accept delivery: this Plant and Materials shall become the
property of (and be at the risk of) the Employer when paid for by the
Employer, and the Contractor shall place the same at the Employer’s
disposal;

(c) Other Cost or liabilities which in the circumstances were reasonably
and necessarily incurred by the Contractor in the expectation of
completing the Works;

(d) The Cost of removal of Temporary Works and Contractor’s
Equipment from the Site and the return of these items to the
Contractor’s works in his country (or to any other destination at no
greater cost); and

(e) The Cost of repatriation of the Contractor's staff and labour
employed wholly in connection with the Works at the date of
termination.
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Notwithstanding any other provision of this Clause, if any event or

19.7 ?elea;erf circumstance outside the control of the Parties (including, but not limited
r':lc:r?cee O to, Force Majeure) arises which makes it impossible or unlawful for either

or both Parties to fulfil its or their contractual obligations or which, under
the law governing the Contract, entitles the Parties to be released from
further performance of the Contract, then upon notice by either Party to
the other Party of such event or circumstance:

(@) The Parties shall be discharged from further performance, without
prejudice to the rights of either Party in respect of any previous
breach of the Contract; and

(b) The sum payable by the Employer to the Contractor shall be the
same as would have been payable under Sub-Clause 19.6 [Optional
Termination, Payment and Release] if the Contract had been
terminated under Sub-Clause 19.6.

20. Settlement of Disputes

If a dispute of any kind whatsoever arises between the Employer and the
Contractor in connection with, or arising out of, the Contract or the
execution of the Works, whether during the execution of the Works or after
their completion and whether before or after repudiation or other
termination of the Contract, including any dispute as to any opinion,
instruction, determination, certificate or valuation of the Engineer, the
matter in dispute shall, in the first place, be referred in writing to the
Engineer, with a copy to the other party. Such reference shall state that it
is made pursuant to this Clause. No later than the eighty-fourth day after
the day on which he received such reference the Engineer shall give notice
of his decision to the Employer and the Contractor. Such decision shall
state that it is made pursuant to this Clause. Unless the Contract has
already been repudiated or terminated, the Contractor shall, in every case,
continue to proceed with the Works with all due diligence and the
Contractor and the Employer shall give effect forthwith to every such
decision of the Engineer unless and until the same shall be revised, as
hereinafter provided, in an amicable settlement or an arbitral award. If
either the Employer or the Contractor be dissatisfied with any decision of
the Engineer, or if the Engineer fails to give notice of his decision on or
before the Eighty-fourth day after the day on which he received the
reference, then either the Employer or the Contractor may, on or before
the seventieth day after the day on which he received notice of such
decision, or on or before the seventieth day after the day on which the said
period of 84 days expired, as the case may be, give notice to the other
party, with a copy for information to the Engineer, of his intention to
commence arbitration, as hereinafter provided, as to the matter in dispute.
Such notice shall establish the entitlement of the party giving the same to
commence arbitration, as hereinafter provided, as to such dispute and,
subject to Sub-Clause 20.4, no arbitration in respect thereof may be
commenced unless such notice is given. If the Engineer has given notice
of his decision as to a matter in dispute to the Employer and the Contractor
and no notice of intention to commence arbitration as to such dispute has
been given by either the Employer or the Contractor on or before the
seventieth day after the day on which the parties received notice as to
such decision from the Engineer, the said decision shall become final and
binding upon the Employer and the Contractor.

20.1 Engineer’s
Decision

Where notice of intention to commence arbitration as to a dispute has
been given in accordance with Sub-Clause 20.1, the parties shall attempt
to settle such dispute amicably before the commencement of arbitration.

20.2 Amicable
Settlement
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Provided that, unless the parties otherwise agree, arbitration may be
commenced on or after the fifty-sixth day after the day on which notice of
intention to commence arbitration of such dispute was given, even if no
attempt at amicable settlement thereof has been made.

Any dispute in respect of which: (a) the decision, if any, of the Engineer
has not become final and binding pursuant to Sub-Clause 20.1, and (b)
amicable settlement has not been reached within the period stated in Sub-
Clause 20.2, shall be finally settled, unless otherwise specified in the
Contract, under the Rules of Conciliation and Arbitration of the
International Chamber of Commerce by one or more arbitrators appointed
under such Rules. The said arbitrator/s shall have full power to open up,
review and revise any decision, opinion, instruction, determination,
certificate or valuation of the Engineer related to the dispute. Neither party
shall be limited in the proceedings before such arbitrator/s to the evidence
or arguments put before the Engineer for the purpose of obtaining his said
decision pursuant to Sub-Clause 20.1. No such decision shall disqualify
the Engineer from being called as a witness and giving evidence before
the arbitrator/s on any matter whatsoever relevant to the dispute.
Arbitration may be commenced prior to or after completion of the Works,
provided that the obligations of the Employer, the Engineer and the
Contractor shall not be altered by reason of the arbitration being
conducted during the progress of the Works.

20.3 Arbitration

Where neither the Employer nor the Contractor has given notice of
intention to with Engineer's commence arbitration of a dispute within the
period stated in Sub-Clause 20.1 Decision and the related decision has
become final and binding, either party may, if the other party fails to comply
with such decision, and without prejudice to any other rights it may have,
refer the failure to arbitration in accordance with Sub-Clause 20.3. The
provisions of Sub-Clauses 20.1 and 20.2 shall not apply to any such
reference

20.4 Failure to
Comply
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Section IX. Particular Conditions (PC)

The following Particular Conditions shall supplement the GC. Whenever there is a
conflict, the provisions herein shall prevail over those in the GC.
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Section IX. Particular Conditions

Part A - Contract Data

Conditions Sub- Data
Clause
Employer’s name and 1.1.2.2 & | The Kisumu National Polytechnic
address 1.3 P.0.BOX 143-40100 Kisumu, Kenya
Engineer’s name and 1.1.2.4 & | Otto Mruttu and Partners Architect
address 1.3 P.O Box 76382 — 00508 Nairobi. Kenya
Bank’s name 1.1.2.11 | AUDA-NEPAD - KfW Development Bank (“KfW”)
Grantee’s name 1.1.2.12 | The Kisumu National Polytechnic
Time for Completion of | 1.1.3.3 18 Months
the Works
Defects Notification 1.1.3.7 365 days.
Period
Sections 1.1.5.6 Not Applicable
Profit 1.2 10% of cost
Electronic 1.3 MS OFFICE, WORD/MS EXCEL. AUTOCAD
transmission systems ARCHICAD & BIM or similar
Contractor’s name and | 1.3
address
Governing Law 14 Law of the Country in which the contract is
executed Kenya
Ruling language 1.4 English
Language for 1.4 English
communications
Time for the Parties 1.6 28 days
entering into a
Contract Agreement
Care and Supply of 1.8 Two (_2_) soft (digital) copy(ies) and
Documents
No. of copies of Six (_6_) hard (paper) copy(ies)
Contractor’s
Documents
Time for Access to the | 2.1 14 Days after Commencement Date
Site
Engineer’s Duties and | 3.1 (B)(ii) | Variations resulting in an increase of the
Authority Accepted Contract Amount in excess of 0% shall
require approval of the Employer.
Performance Security | 4.2 The Performance Security will be in the form of

an unconditional bank guarantee in the
amount(s) of Ten (10) percent of the Contract
Price (“Performance Bond”). Bonds issued by
any other Financial Institution are not
acceptable
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Conditions Sub- Data
Clause
Progress reports 4.21 Monthly
Normal working hours | 6.5 Monday-Friday 8 am - 5 pm and Saturday 8 am —
1.00pm
Effective access to the | 8.1(c) To be determined

Site

Delay damages for the | 8.7 & 0.10 % of the Contract Price per day.
Works 14.15(b)

Maximum amount of 8.7 Ten (10)% of the final Contract Price.
delay damages
Provisional Sums 13.5.(b) | 5%
(ii)
Adjustments for 13.8 Not Applicable

Changes in Cost

Contract Price . ]
14.1 a) <insert agreed contract price>

Contractor and its sub-Contractors shall be
14.1(b) : .
exempt from the following duties, taxes, fees,
levies and other charges: in accordance with
QBDS 14.7]

14.1(e) Item (e) of Sub-Clause 14.1 - Part B of the PC
regarding the exemption of import duties and
taxes on Contractor's equipment is applicable:
No

Total advance payment | 14.2 Ten (10) % Percentage of the Accepted Contract
Amount payable in the currencies and
proportions in which the Accepted Contract
Amount is payable.

Repayment 14.2(b) Twenty (20) %. The repayment amortization rate
amortization rate of (%) shall be twice the percentage specified as
advance payment Advance Payment in PC 14.2.

Application for Interim | 14.3 Three (3) soft (digital) copy(ies) and

Payment Certificates Six (6) hard (paper) copy(ies)

Copies of Statement

Percentage of 14.3(c) Ten10 %

Retention

Limit of Retention 14.3(c) Ten (10) % of the Accepted Contract Amount
Money

Payments shall be made in accordance with the
Payment schedule 14.4 (a) | Schedule of Payments attached as an integral
part of this Contract (See Annex - 1)

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



203

Section IX. Particular Conditions

deductibles for
insurance of the
Employer’s risks

Conditions Sub- Data
Clause
Plant and Materials 14.5(b)(i) | Not applicable
14.5 (b) | Not applicable
(iii)
14.5(c)(i) | Not applicable
Minimum Amount of 14.6 Five (5) %
Interim Payment
Certificates
Time for Payment of 14.7 (b) | 56 days
Interim Payment
Certificates
Contractor’s Bank 14.7 (d)
Account [insert bank account details at the time of contract
signing]
Publishing source of 14.8
commercial interest [Insert name of Central Bank for local currency]
rates for financial
charges in case of Central Bank of Kenya
delayed payment
Delayed Payment 14.8 The interest rate for payments in foreign currency
is LIBOR + 200 bp.
Statement at 14.10 Three (3) soft (digital) copy(ies) and
Completion
No. of Copies Six (6) hard (paper) copy(ies)
Application for Final 14.11 Three (3) soft (digital) copy(ies) and
Payment Certificate
No. of Copies Six (6) hard (paper) copy(ies)
Maximum total liability | 17.6 One and a half times the Accepted Contract
of the Contractor to Amount
the Employer
Periods for 18.1 [Insert period for submission of evidence of
submission of insurance and policy. Period may be from 14
insurance: days to 28 days.]
a. evidence of 14 days
insurance
b. relevant policies 28 days
Maximum amount of 18.2(d) Euros 1,200 for each and every occurrence
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Conditions Sub- Data
Clause

Minimum amount of 18.3 Seventy (70) Thousand Euros with unlimited
third-party insurance occurrences
per occurrence
Arbitration institution 20.3 Chartered Institute of Arbitrators Kenya
Arbitration rules 20.3 Rules of Chartered Institute of Arbitrators
Place of arbitration 20.3 Republic of Kenya, Nairobi.

Table: Summary of Sections - NOT APPLICABLE

Section Name/Description Time for Completion Damages for
(Sub-Clause 1.1.5.6) (Sub-Clause 1.1.3.3) Delay (Sub-
Clause 8.7)
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Part B - Specific Provisions

Conditions

Sub-
Clause

Specific Provisions

Contract

1.1.1

Add under 1.1.1.1 "Contract" the sentence:
"The Contract requires the non-objection by the
Bank for becoming eligible for any disbursement
under the Bank's loan."

Defects
Notification
Period

1.1.3.7

Add, at the end of the Sub-Clause “or taken over
under Sub-Clause 10.2 [Taking Over of Parts of the
Works]”

Exceptionally
Adverse Climatic
Conditions

1.1.6.11

At The Kisumu National Polytechnic in Kisumu
County, Kenya, within the Lake Victoria Basin. The
area experiences a tropical climate with bimodal
rainfall, consisting of the long rains from March to May
and the short rains from October to December. These
rainy seasons are occasionally characterized by
heavy rainfall, localized flooding, thunderstorms,
strong winds, and soil erosion, which may disrupt
project activities and affect the establishment of newly
planted vegetation. During the dry seasons,
particularly from December to February and June to
September, the area experiences prolonged dry
spells and elevated temperatures.

Source: https://meteo.qo.ke/our-products/seasonal-
forecast/

Communications

1.3

Add the following at the end of item (a), after “Contract

“,,

Data” and before “”:

“In case of electronic transmission, these
communications shall be in the form of an un-editable
record attached to an electronic mail, such as a PDF
document for instance, and any other communication
transmitted in a different manner, such as the email
body text, shall not be construed as communication
under the Contract”.

Inspections and
Audit by KfW

This Sub-Clause is deleted in its entirety and replaced
by:

“The Contractor shall permit, and shall cause its
agents (whether declared or not), sub-contractors,
sub-consultants, service providers, or suppliers and
any personnel thereof, to permit, AUDA-NEPAD/KfW
and/or persons appointed by AUDA/NEPAD/KfW to
inspect the Site and all accounts and records relating
to the performance of the Contract and the
submission of the Bid, and to have such accounts and
records audited by auditors appointed by
AUDA_NEPAD or KfW if.

The Contractor's attention is drawn to Sub-Clause
15.6 [Corrupt or Fraudulent Practices] which provides,
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Conditions Sub- Specific Provisions
Clause
inter alia, that acts intended to materially impede the
exercise of AUDA-NEPAD or KfW’s inspection and
audit rights provided for under Sub-Clause 1.15
constitute a prohibited practice subject to contract
termination.”
The Employer’s 25 In the first line of the second paragraph delete the
Claims words: "28 days" and replace with the words "42
days".
Replacement of 3.4 Not applicable
the Engineer
Contractor’s 4.1 Insert the following at the end of the 2nd paragraph:
General “Goods and services from countries under embargo
Obligations from Germany the European Union or the United
Nations are not eligible and shall not be used by the
Contractor.”
Performance 4.2 Delete last sentence of second paragraph and
Security replace by the sentence:
"The Performance Security shall be issued by a
reputable bank selected by the Contractor and
requiring the Bank's non-objection, and shall be in
the form annexed to the Particular Conditions."
Subcontractors 4.4 Add the following at the end of the Sub-Clause:
“Unless explicitly agreed to by the Engineer, the
ESHS Specifications apply to all Subcontractors and
Suppliers used for the execution of the Works. The
Contractor is fully liable for all actions, non-
compliance and negligence by Subcontractors and
Suppliers their representatives, employees and
workers, to the same degree as it would be held
liable for its own actions, non-compliance or
negligence or that of its own representatives,
employees or workers.”
Safety 4.8 Add the following at the end of the Sub-Clause:
Procedures f) The Contractor shall ensure compliance with the
ESMP.
Protection of the | 4.18 Add the following after the last paragraph:
Environment “These provisions are complemented by those listed
under the ESMP Specifications which the Contractor
must ensure compliance with.”
Progress reports | 4.21 Add the following new item at the end of the Sub-

Clause:

‘(i)  matters
Specifications.”

requested under the ESHS
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Conditions Sub- Specific Provisions
Clause
Facilities for Staff | 6.6 The last paragraph is deleted in its entirety and
and Labour replaced by the following:

“The Contractor shall not permit any of the
Contractor's Personnel to maintain any temporary or
permanent living quarters within the Site, except with
the prior and express Engineer's consent after
consultation with the Employer. The Employer and/or
the Engineer may inspect the living quarters from time
to time in order to verify their compliance with the
Laws and the Contract. The Contractor shall
accordingly grant the Employer and/or the Engineer
full access to the living quarters as and when they
require.”

Health and Safety | 6.7 Add the following at the end of the Sub-Clause:
“These provisions are complemented by those listed
under the ESHS Specifications which the Contractor
must ensure compliance with.”

Commencement | 8.1 Add the following at the end of the Sub-Clause:

of Works “As defined in the ESHS Specifications, no physical
work may commence on any Project Area until such
time the Contractor has prepared and submitted to the
Engineer the ESMP and the Engineer has approved

this.”
Suspension of 8.8 Add the following after the last sentence of the Sub-
Work Clause:

‘As an example, and without limitation to other
possible causes, any suspension of work caused by
any failure from the Contractor to comply with the
obligations stated :
(a) Under the ESHS Specifications (if any), in the
event of a level 3 non-compliance;
(b) Under Sub-Clause 4.8 as to safety
procedures;
(c) Under Sub-Clause 4.9 as to the quality
assurance;
(d) Under Sub-Clause 4.18 as to the protection of
the environment; or
(e) Under Sub-Clause 6.7 as to health and safety;

shall be considered as cause of suspension which is
the responsibility of the Contractor”.

Contract Price 14.1 (b) If the QBDS foresees exemptions then add the
following new sentence:

“In terms of Grant Financing Agreement dated 28"
June 2024 the Contractor and its sub-Contractors
shall be exempt from the duties, taxes, fees, levies
and other charges, stated in the Contract Data,
including any limitations of the exemption and the
procedure through which the tax exemption will be put
into effect.”
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Interest — local
currency

Conditions Sub- Specific Provisions
Clause
Advance 14.2 Delete last sentence of third paragraph and replace
Payment by the sentence: "This guarantee shall be issued by a
reputable bank selected by the Contractor and
requiring the Bank's non-objection, and shall be in the
form annexed to the Particular Conditions."
At the end of the third paragraph add the sentence
"Guarantees are to be made payable to the
Employer's account at the Bank as listed in the
annexed form."
Application for 14.3 In the 1st sentence of the 1st paragraph, replace “six
Interim Payment copies” by ‘in the number of copies specified in the
Certificates Contract Data”
Issue of Interim 14.6 (c) After paragraph (b) add paragraph (c) as follows:
Payment In the event of an unresolved level 3 non-compliance
Certificates specified in the ESHS Specifications, the Engineer
shall reduce the value of the Interim Payment
Certificates as follows:

(i) If Level 3 Non-conformity not resolved
after the first occurrence: 33,3% for the
first Interim Payment Certificate

(i) If Level 3 Non-conformity still not
resolved: 66,6% for the second Interim
Payment Certificate

(iii) If Level 3 Non-conformity still not
resolved: 100% for the third Interim
Payment Certificate

If the Level 3 Non-conformity is still not resolved after
the last Interim Payment Certificate in (iii) above then
payments will be suspended indefinitely until such
time as the Level 3 Non-conformity has been
resolved.
Following the resolution of the Level 3 Non-
Conformity the reduction(s) will be included in the next
Interim Payment Certificate for payment. No interest
will be paid on any reductions or suspended payment
amounts.

Time for Payment | 14.7 In (b) after “56 days” insert:

of Interim “or such time as may be stated in the Contract Data”

Payment

Certificates

Contractor’s 14.7 In the last sentence after “Contractor” insert:

Bank Account “and as stated in the Contract Data”

Delayed Payment | 14.8 In the second paragraph after “Conditions,” add:

“for local currency payments only”
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Conditions Sub- Specific Provisions
Clause
Delayed Payment | 14.8 After the second paragraph insert a new paragraph as
Interest — foreign follows: _ . .
currency The interest rate for payments in foreign currency is
as stated in the Contract Data.
Payment of 14.9 In the fifth paragraph, delete first sentence and
Retention Money replace by the sentence "Unless otherwise stated in

the Particular Conditions, when the Taking-Over
Certificate has been issued for the Works, and the first
half of the Retention Money has been certified for
payment by the Engineer, the Contractor may
substitute a guarantee issued by a reputable bank
selected by the Contractor and requiring the Bank's
non-objection, for the second half of the Retention
Money. The guarantee for the release of the
Retention Money has to be acceptable in form and
substance to the Bank."

Statement at 14.10 In the 1st paragraph, replace “six copies” by ‘the

Completion number of copies stated in the Contract Data”

Application for 14.11 In the 1st paragraph, replace “six copies” by ‘the

Final Payment number of copies stated in the Contract Data”

Certificate

Currencies of 14.15 In the first sentence replace “Schedule of Payment

Payment Currencies“by “Summary of Payment Currencies of
the Contract®

Corrupt or 15.6 Add the following at the end of the Sub-Clause:

Fraudulent

“In addition to the provisions of this Sub-Clause, the
Contractor is also bound by the provisions found
under Appendix 1 to the Particular Conditions of
Contract, named “Corrupt and Fraudulent Practices

Policy — Social and Environmental Responsibility”.

Practices
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Appendix 1 to Particular Conditions of Contract
KfW Policy — Sanctionable Practice — Social and
Environmental Responsibility

1. Sanctionable Practice

The PEA and the Contractors (including all members of a Joint Venture and proposed
or engaged Subcontractors) must observe the highest standard of ethics during the
Tender Process and performance of the Contract.

By signing the Declaration of Undertaking the Contractors declare that (i) they did not
and will not engage in any Sanctionable Practice likely to influence the Tender Process
and the corresponding Award of Contract to the PEA’s detriment, and that (ii) in case
of being awarded a Contract they will not engage in any Sanctionable Practice.

Moreover, KfW requires to include in the Contracts a provision pursuant to which
Contractors must permit KfW and in case of financing by the European Union also to
European institutions having competence under European law to inspect the
respective accounts, records and documents relating to the Tender Process and the
performance of the Contract, and to have them audited by auditors appointed by KfW.

KfW reserves the right to take any action it deems appropriate to check that these
ethics rules are observed and reserves, in particular, the rights to:

(a) reject an Offer for Award of Contract if during the Tender Process the Bidder who
is recommended for the Award of Contract has engaged in Sanctionable Practice,
directly or by means of an agent in view of being awarded the Contract;

(b) declare misprocurement and exercise its rights on the ground of the Funding
Agreement with the PEA relating to suspension of disbursements, early repayment
and termination if, at any time, the PEA, Contractors or their legal representatives
or Subcontractors have engaged in Sanctionable Practice during the Tender
Process or performance of the Contract without the PEA having taken appropriate
action in due time satisfactory to KfW to remedy the situation, including by failing
to inform KfW at the time they knew of such practices.

KfW defines, for the purposes of this provision, the terms set forth below as follows:

Coercive Practice The impairing or harming, or threatening to impair or harm,
directly or indirectly, any person or the property of the person
with a view to influencing improperly the actions of a person.

Collusive Practice An arrangement between two or more persons designed to
achieve an improper purpose, including influencing
improperly the actions of another person.

Corrupt Practice The promising, offering, giving, making, insisting on,
receiving, accepting or soliciting, directly or indirectly, of any
illegal payment or undue advantage of any nature, to or by
any person, with the intention of influencing the actions of any
person or causing any person to refrain from any action.

AUDA-NEPAD/KfW/201569052/FW1/KEN/005



211

Section IX. Particular Conditions

Fraudulent Practice

Obstructive
Practice

Sanctionable
Practice

Any action or omission, including misrepresentation that
knowingly or recklessly misleads, or attempts to mislead, a
person to obtain a financial benefit or to avoid an obligation.

Means (i) deliberately destroying, falsifying, altering or
concealing evidence material to the investigation or the
making of false statements to investigators, in order to
materially impede an official investigation into allegations of a
Corrupt Practice, Fraudulent Practice, Coercive Practice or
Collusive Practice, or threatening, harassing or intimidating
any Person to prevent them from disclosing their knowledge
of matters relevant to the investigation or from pursuing the
investigation, or (ii) any act intended to materially impede the
exercise of KfW's access to contractually required information
in connection with an official investigation into allegations of a
Corrupt Practice, Fraudulent Practice, Coercive Practice or
Collusive Practice.

Any Coercive Practice, Collusive Practice, Corrupt Practice,
Fraudulent Practice or Obstructive Practice (as such terms
are defined herein) which is unlawful under the Financing
Agreement.

2. Social and Environmental Responsibility

Projects financed in whole or partly in the framework of Financial Cooperation have to
ensure compliance with international Environmental, Social, Health and Safety (ESHS)
standards (including issues of sexual exploitation and abuse and gender based
violence) Contractors in KfW-financed projects shall consequently undertake in the

respective Contracts to:

(a) comply with and ensure that all their Subcontractors and major suppliers, i.e. for
major supply items comply with international environmental and labour
standards, consistent with applicable law and regulations in the country of
implementation of the respective Contract and the fundamental conventions of
the International Labour Organisation® (ILO) and international environmental

treaties and;

(b) implement any environmental and social risks mitigation measures, as
identified in the environmental and social impact assessment (ESIA) and
further detailed in the environmental and social management plan (ESMP) as
far as these measures are relevant to the Contract and implement measures
for the prevention of sexual exploitation and abuse and gender-based

violence.

6 In case ILO conventions have not been fully ratified or implemented in the Employer's country the
Applicant/Bidder/Contractor shall, to the satisfaction of the Employer and KfW, propose and implement appropriate
measures in the spirit of the said ILO conventions with respect to a) workers grievances on working conditions and
terms of employment, b) child labour, c) forced labour, d) worker’s organisations and e) non-discrimination.
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Notification of Award

Letter of Acceptance
[Letterhead paper of the Employer]

[Date]

To: [name and address of the Contractor]

This is to notify you that your Bid dated [date] for execution of the [name of the Contract
and identification number, as given in the Contract Data] for the Contract Price [amount
in numbers and words] [name of currency], as corrected and modified in accordance
with the Instructions to Bidders, is hereby accepted by our institution.

You are requested to furnish the Performance Security within 28 days in accordance
with the Conditions of Contract, using for that purpose the Performance Security Form
included in Section X, Contract Forms, of the Bidding Documents.

Authorized Signature:
Name and Title of Signatory:
Name of institution:

Attachment: Contract Agreement
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Contract Agreement

THIS AGREEMENT made the day of , ,
between of
(hereinafter “the Employer”), of the one part, and of

(hereinafter “the Contractor”), of the other part:

WHEREAS the Employer desires that the Works known as
should be executed by the Contractor, and has
accepted a Bid by the Contractor for the execution and completion of these Works and the
remedying of any defects therein, in the sum of [insert Contract Price or Ceiling in words and
figures, expressed in the Contract currency(ies)] (hereafter called “the Contract Price”).

The Employer and the Contractor agree as follows:

1. In this Agreement words and expressions shall have the same meanings as are
respectively assigned to them in the Contract documents referred to.

2. The following documents shall be deemed to form and be read and construed as part
of this Agreement. This Agreement shall prevail over all other Contract documents.

(i) The Letter of Acceptance;

(i) The Letter of Bid and Appendix to Bid (including the signed Declaration of
Undertaking);

(iii) The addenda Nos (if any);

(iv) The Particular Conditions including Appendix 1;
(v) The General Conditions;

(vi) The Specifications;

(vii) The Drawings;

(viii) The completed Schedules; and
(ix) The Contractor’s Bid and any other documents forming part of the contract.
3. In consideration of the payments to be made by the Employer to the Contractor as

specified in this Agreement, the Contractor hereby covenants with the Employer to execute
the Works and to remedy defects therein in conformity in all respects with the provisions of the
Contract.

4. The Employer hereby covenants to pay the Contractor in consideration of the execution
and completion of the Works and the remedying of defects therein, the Contract Price or such
other sum as may become payable under the provisions of the Contract at the times and in the
manner prescribed by the Contract.

IN WITNESS whereof the parties hereto have caused this Agreement to be executed in
accordance with the laws of on the day, month and year
specified above.

Signed by (for the Employer)

Signed by (for the Contractor)
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Performance Security

Beneficiary: [Insert name and Address of Purchaser]
Date: [Insert date of issue]
PERFORMANCE GUARANTEE No.: [Insert guarantee reference number]

Guarantor: [Insert name and address of place of issue, unless indicated in the
letterhead]

We have been informed that [Insert name and address of contractor, which in the case
of a joint venture shall be the name and address of the joint venture] (hereinafter called
“the Applicant”) has entered into Contract No. [Insert reference number of the contract]
dated [Insert contract date] with the Beneficiary, for the execution of [Insert object of
the contract and brief description of Works] (hereinafter called “the Contract”).
Furthermore we understand that, according to the conditions of the Contract, a
performance guarantee is required for [Insert percentage in words and figures] % of
the contract price.

Waiving all objections and defences, we, as Guarantor, hereby irrevocably and
independently undertake to pay the beneficiary AUDA-NEPAD, any sum or sums not
exceeding in total an amount of [Insert guarantee amount and currency in words and
figures]'” upon receipt by us of the Beneficiary’s first demand, supported by the
Beneficiary’s statement, whether in the demand itself or a separate signed document
accompanying or identifying the demand, stating that the Applicant is in breach of its
obligation(s) under the Contract, without the Beneficiary needing to prove or to show
grounds for the demand or the sum specified therein.

[For guarantees issued in foreign currency insert the following:

In the event of any claim under this guarantee, payment shall be effected to [Either
insert the account on which payments are to be made with prior approval from KfW or,
if no particular account is provided, insert instead:] KIW, Frankfurt am Main (BIC:
KFWIDEFF, BLZ 500 204 00), account no. 38 000 000 00 (IBAN: DE53 5002 0400
3800 0000 00), for the account of [Insert name of the Purchaser and the Purchaser’s
country].

[For guarantees issued in local currency insert the following:

In the event of any claim under this guarantee, payment shall be effected to [Insert the
account on which payments are to be made], for the account of [Insert name of the
Purchaser and the Purchaser’s country].

This guarantee shall expire not later than [Insert expiry date]'®.

By this date we must have received any claims for payment by letter or encoded
telecommunication.

It is understood that you will return this guarantee to us on expiry or after payment of
the total amount to be claimed hereunder.

7 This guarantee shall be issued in the contract currency only.
'8 The guarantee shall be valid for at least 28 days from the date of contractual contract completion
(including warranty obligations).
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[As preferred option regarding guarantee rules insert’: This guarantee is subject to
the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC Publication
No. 758, except that the supporting statement under Article 15(a) is hereby excluded.]

Place, date Guarantor’s authorized signature(s)

% In the case the issuing bank will not add the preferred option, the following must be added instead:
This guarantee is governed by the laws of [Insert country of jurisdiction]. Note: the country of
jurisdiction shall be the country where the bank’s branch issuing the guarantee is physically located.
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Advance Payment Security

Beneficiary: [Insert name and Address of Purchaser]
Date: [Insert date of issue]
ADVANCE PAYMENT GUARANTEE No.: [Insert guarantee reference number]

Guarantor: [Insert name and address of place of issue, unless indicated in the
letterhead]

We have been informed that [Insert name and address of contractor, which in the case
of a joint venture shall be the name and address of the joint venture] (hereinafter called
“the Applicant”) has entered into Contract No. [Insert reference number of the contract]
dated [Insert contract date] with the Beneficiary, for the execution of [Insert object of
the contract and brief description of Works] (hereinafter called “the Contract”).
Furthermore we understand that, according to the conditions of the Contract, an
advance payment in the sum of [Insert amount and currency in words and figures}?,
representing [Insert percentage in words and figures] % of the contract price, is to be
made against an advance payment guarantee.

Waiving all objections and defences, we, as Guarantor, hereby irrevocably and
independently undertake to pay the Beneficiary AUDA-NEPAD, any sum or sums not
exceeding in total an amount of [Insert guarantee amount and currency in words and
figures] upon receipt by us of the Beneficiary’s first demand, supported by the
Beneficiary’s statement, whether in the demand itself or a separate signed document
accompanying or identifying the demand, stating that the Applicant is in breach of its
obligation(s) under the Contract, without the Beneficiary needing to prove or to show
grounds for the demand or the sum specified therein.

The advance payment guarantee shall come into force and effect as soon as the
advance payment has been credited to the Applicant on its account. Minor deductions
of the above mentioned amount notably due to bank fees shall have no effect on the
entry into force.

[For guarantees issued in foreign currency insert the following:

In the event of any claim under this guarantee, payment shall be effected to [Either
insert the account on which payments are to be made with prior approval from KfW or,
if no particular account is provided, insert instead:] KIW, Frankfurt am Main (BIC:
KFWIDEFF, BLZ 500 204 00), account no. 38 000 000 00 (IBAN: DE53 5002 0400
3800 0000 00), for the account of [Insert name of the Purchaser and the Purchaser’s
country].

[For guarantees issued in local currency insert the following:

In the event of any claim under this guarantee, payment shall be effected to [Insert the
account on which payments are to be made], for the account of [Insert name of the
Purchaser and the Purchaser’s country].

The maximum amount of this guarantee shall be progressively reduced by the amount
of the advance payment repaid by the Applicant as specified in copies of interim
statements or payment certificates which shall be presented to us. This guarantee shall

20 This guarantee must be issued in the contract currency only.
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expire, at the latest, upon our receipt of a copy of the interim payment certificate
indicating that ninety (90) per cent of the Accepted Contract Amount, less provisional
sums, has been certified for payment, or on the [Insert date], whichever is earlier.
Consequently, any demand for payment under this guarantee must be received by us
at this office on or before that date, by letter or encoded telecommunication.

It is understood that you will return this guarantee to us on expiry or after payment of
the total amount to be claimed hereunder.

[As preferred option regarding guarantee rules insert?’: This guarantee is subject to
the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC Publication
No. 758, except that the supporting statement under Article 15(a) is hereby excluded.]

Place, date Guarantor’s authorized signature(s)

2'In the case the issuing bank will not add the preferred option, the following must be added instead:
This guarantee is governed by the laws of [Insert country of jurisdiction]. Note: the country of
jurisdiction shall be the country where the bank’s branch issuing the guarantee is physically located.
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Retention Money Security

Beneficiary: [Insert name and Address of Purchaser]
Date: [Insert date of issue]
RETENTION MONEY GUARANTEE No.: [Insert guarantee reference number]

Guarantor: [Insert name and address of place of issue, unless indicated in the
letterhead]

We have been informed that [Insert name and address of contractor, which in the case
of a joint venture shall be the name and address of the joint venture] (hereinafter called
“the Applicant”) has entered into Contract No. [Insert reference number of the contract]
dated [Insert contract date] with the Beneficiary, for the execution of [Insert object of
the contract and brief description of Works] (hereinafter called “the Contract”).

Furthermore we understand that, according to the conditions of the Contract, the
Beneficiary retains moneys up to the limit set forth in the Contract (“the Retention
Money”), and that when the Taking-Over Certificate has been issued under the
Contract and the first half of the Retention Money has been certified for payment,
payment of [insert the second half of the Retention Money or if the amount guaranteed
under the Performance Guarantee when the Taking-Over Cettificate is issued is less
than half of the Retention Money, the difference between half of the Retention Money
and the amount guaranteed under the Performance Security] is to be made against a
Retention Money guarantee.

Waiving all objections and defences, we, as Guarantor, hereby irrevocably and
independently undertake to pay the Beneficiary any sum or sums not exceeding in total
an amount of [insert guarantee amount and currency in words and figures]?? upon
receipt by us of the Beneficiary’s first demand supported by the Beneficiary’'s
statement, whether in the demand itself or in a separate signed document
accompanying or identifying the demand, stating that the Applicant is in breach of its
obligation(s) under the Contract, without the Beneficiary needing to prove or show
grounds for the demand or the sum specified therein.

The retention money guarantee shall come into force and effect as soon as the second
half of the Retention Money has been credited to the Applicant on its account. Minor
deductions of the above mentioned amount notably due to bank fees shall have no
effect on the entry into force.

[For guarantees issued in foreign currency insert the following:

In the event of any claim under this guarantee, payment shall be effected to [either
insert the account on which payments are to be made with prior approval from KfW or,
if no particular account is provided, insert instead:] KIW, Frankfurt am Main (BIC:
KFWIDEFF, BLZ 500 204 00), account no. 38 000 000 00 (IBAN: DE53 5002 0400

2The Guarantor shall insert an amount representing the amount of the second half of the Retention
Money or if the amount guaranteed under the Performance Guarantee when the Taking-Over
Certificate is issued is less than half of the Retention Money, the difference between half of the
Retention Money and the amount guaranteed under the Performance Security and denominated in
the contract currency(ies) only.
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3800 0000 00), for the account of [Insert name of the Purchaser and the Purchaser’s
country].

[For guarantees issued in local currency insert the following:

In the event of any claim under this guarantee, payment shall be effected to [Insert the
account on which payments are to be made], for the account of [Insert name of the
Purchaser and the Purchaser’s country].

This guarantee shall expire not later than [Insert expiry date]?°.

By this date we must have received any claims for payment by letter or encoded
telecommunication.

It is understood that you will return this guarantee to us on expiry or after payment of
the total amount to be claimed hereunder.

[As preferred option regarding guarantee rules insert?*: This guarantee is subject to
the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC Publication
No. 758, except that the supporting statement under Article 15(a) is hereby excluded.]

Place, date Guarantor’s authorized signature(s)

BInsert the same expiry date as set forth in the performance security, representing the date twenty-
eight days after the completion date described in the Appendix to Bid. The Employer should note that
in the event of an extension of this date for completion of the Contract, the Employer would need to
request an extension of this guarantee from the Guarantor. Such request must be in writing and must
be made prior to the expiration date established in the guarantee. In preparing this guarantee, the
Employer might consider adding the following text to the form, at the end of the penultimate
paragraph: “The Guarantor agrees to a one-time extension of this guarantee for a period not to
exceed [six months][one year], in response to the Beneficiary’s written request for such extension,
such request to be presented to the Guarantor before the expiry of the guarantee.”

24n the case the issuing bank will not add the preferred option, the following must be added instead:
This guarantee is governed by the laws of [Insert country of jurisdiction]. Note: the country of
jurisdiction shall be the country where the bank’s branch issuing the guarantee is physically located.
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AUDA-NEPAD (KfW) Environmental, Social, Health and Safety (for reference)
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ANNEX 1 — Payment Schedule (14.4 (a))
Project: Construction of Construction Works for the Proposed Blue Skills
Training for Employment Centre for the Kisumu National Polytechnic
Implementation Agreement No: AUDA-NEPAD/KfW 2015 69 052/FW1/KEN/005
Contract type: FIDIC Red Book - Lump Sum - Fixed Price)
Contractor: [Contractor's name]
Commencement date: [DD/MM/YYYY]
Time for completion: [ XXX calendar days ]
Contract Price: EUROS XXXXXX

Schedule of Payments (GCC 14.4)

No | Instalments Milestone Estimated Payment | Payment
Completion | % from amount
Date the (USD)
Contract
Price
1 Advance Reception and approval | [ XX/XX/YY'] | 10% XXXXX
payment of the:
e Performance
Security
e Advance payment
guarantee
2 Completion of | Reception of the [ XXIXXIYY' ] | 25% XXXXX
civil works 01 Certification of
Including: Completion issued by
Excavation the Engineer
and foundation
work
Structural work
15t floor
Structural work
2" floor
Structural work
Nth floor...
Masonry work
and lintels
3 | Completion of [ XXIXXIYY'] | 25%

civil works 02

Including:
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Roofing

Plastering &
rendering

Floor
screeding

all floors

Windows &
doors
subframe

Reservation
for MEPF
sleeves

4 [ Completion of [ XXIXXIYY] [ 15%
civil works 03

Including:

Painting
internal &
external

Tiling floors &
walls

Fixing doors &
windows

5 | Completion of | Reception of the [ XXIXXIYY] | 15% XXXXX
mechanical, Certification of
electrical, & Completion issued by
plumbing plant | the Engineer

Including:
Wiring

Piping

Fixing of ACs

Fixing of fire
prevention
fixtures

Fixing of light
fixtures

Fixing of wet
areas fixtures

6 Provisional Promptly after the latest | [ XX/XX/YY'] [ 5%
acceptance of | date of the Defects
the works Notification Periods
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(GCC 14.9)

7 Final Issuance by the [ XXIXXIYY'] | 5%
acceptance of | Engineer to the

the works & Employer of the Final
payment Payment Certificate
certificate (GCC 14.13)

(12 months after the
provisional acceptance)

Total
(EUR)

NB This Payment Schedule is an example template. The final version will be
agreed upon after the selection of the building contractor, prior to submitting
to FMT/AUDA NEPAD for approval.
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